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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 
Civil Docket 
Unsrrep Srares Disrricr Court For THE 
District or CoLuMBIA 
Parties: 


Horst von Hennig, Ancillary Executor vs. 1. Brownell, 
Jr., 2. William A. Julian 


Attorneys: 


Pehle, Lesser, Mann, Riemer & Luxford, 1616 K St., N.W. 

Dallas S. Townsent, James D. Hill, Walter T. Nolte, 
Myron C. Baum, Mary P. Clark & Albion W. 
Fenderson, Dept. of Justice 

James D. Hill, Dept. of Justice 


Number: 
1819-’49 
Action for: 


For Return of Property 
1949 


Apr. 26—Lessor—Ree’d 10.00 
June 30—U. S. Treas.—Disb’d 10.00 


1960 
Dec. 27—Mann—Ree’d 5.00 
Dec. 27—U. S. Treas.—5.00 
Civil Docket 


Unirep Srares District Court FoR THE 
Disrricr or CoLUMBIA 


1949 
Apr. 26—Deposit for cost by Complaint, appearance— 
filed—Fees 10.00 
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Apr. 26—Summons, copies (2) and copies (2) of Com- 
plaint issued Ser. #1 4-27-49 Ser. +2 4-27-49 
RR. 325323 

Apr. 29—Stipulation of counsel extending time for to 
amend complt. & for deft. to answer App. of James 
D. Hill atty. for defts.—filed 

Apr. 29—Order extending time within which pltff. may 
amend complt. & defts. may file answer to such time 
as provided in stipulation (Consent) McGuire, J.— 
(N)—Total 10.00 


1950 

Jan. 10—Motion of pltff. to substitute J. Howard McGrath 
as party deft. in place of Tom C. Clark Affidavit—filed 

Jan. 11—Consent order substituting J. Howard McGrath 
as party deft. in place of Tom C. Clark dismissing 
action against W. A. Julian & amending caption ac- 
cordingly Keech, J.—(N) 


1952 

June 16—Motion of pltf. for substitution of party deft.; 
Ser. ack. 6-13-52; Affi. of Laurence S. Lesser.—filed 

June 16—Notice of change of name & style of attys. for 
pltf. to: Pehle, Lesser, Mann, Riemer & Luxford; 
C/M 6-13-52.—filed 

June 17—Consent order substituting James P. MeGranery 
as Atty. Gen. of the U. S. for J. Howard McGrath 
and caption of this cause be amended accordingly. 
Bastian, J.—(N) 


1953 

Mar. 14—Motion of pltf. for the substitution of the party 
deft.; ¢/s 3-13-53 and affidavit of Lawrence S. Lesser. 
—filed. 

Mar. 17—Consent order substituting Herbert Brownell, 
Jr. as deft. (N) Letts, J. 


1956 
May 22—Amended complaint; exhibit A, B, C, D, E,— 
Filed. 
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August 20—Answer of deft. to amended complt; c/m 
8-20-56; app. of Dallas S. Townsend, James D. Hill, 
Walter T. Nolte, Myron C. Baum, Mary P. Clark & 
Albion W. Fenderson for deft.—filed. 

August 21—Interrogatories of deft. to pltf; c/m 8-21-56. 
—filed. 


1957 

Feb. 7—Answers of pltf. to defts. interrogatories; c/m 
2-7-57.—filed. 

Jul. 23—Calendared (N) (As of August 20, 1956) 

Oct. 16—Order permitting substitution of pltff and allow- 
ing 90 days after substitution to complete all proceed- 


ings or such further period as the court may order. 
McGarraghy, J. (N) 


1958 

Apr. 24—Called. McGuire, J. 

Apr. 24—Motion of pltff. for substitution of deft.; ser. ack. 
4-24-58; Affidavit.—filed. 


Apr. 24—Consent order substituting William P. Rogers as 
party deft. in place of Herbert Brownell, Jr. Morris, 
J. (N) 


May 21—Order setting trial for 11-458. (N) McGuire, J. 


Aug. 26—Motion of pltff. to enlarge time within which to 
file certificate of readiness; Affidavit; c/s 8-20-58.— 
filed. 


Aug. 27—Consent order extending time within which to file 
certificates of readiness to May 4, 1959; removing 
action fram November 4, 1958 trial calendar. Pine, J. 
(N) 


Sep. 23—Consent order substituting Horst von Hennig, An- 
cillary Executor of the estate of Carlo von Wedekind, 
as party pltff., Letts, J. (N) 


. 


oO 


Sep. 25—Application of pltf. for letters rogatory; ser. ack. 
9-25-58; affidavit; P&A; notice; exhibits A thru R; 
M.C.; interrogatories attached—filed. 


Oct. 1—Opposition of deft. to motion for issuance of letters 
rogatory ; affidavit of James D, Hill; exhibit.—filed. 


Oct. 13—Supplementary P&A of pltff. in support of motion 
for issuance of letters rogatory, ¢/m 10-13-58 Exhibits 
—filed. 


Sept. 29—Stipulation in re: interrogatories—filed. 


Oct. 14—Memorandum opinion denying pltfs. motion for 
letters rogatory. (N) Tamm, J. 


Oct. 16—Order denying pltffs application for issuance of 
letters rogatory. Tamm, J. (N) 


1959 
May 4—Affidavit of James H. Mann; ¢/m 5-4-59 ;—filed. 


Jun. 17—Stipulation re. taking depositions of witness.— 
filed. 


Jun. 17—Consent order for taking oral depositions abroad. 
(N) Letts, C.J. 


Jul. 22—Consent order directing Clerk remove written in- 
terrogatories (31 thru 272) and exhibits to said inter- 
rogatories (18 in number, labelled A thru R), both 
dated Sept. 25, 1958, from file and deliver to pltfs. 
counsel. (N) Letts, C.J. 


1960 

Jan. 7—Deposition of Ernst Bahrdt with exhibits—filed. 
Jan. 7—Deposition of Alessandro DiPasquale—filed. 

Jan. 7—Deposition of Arturo Mueller, with exhibits—filed. 


Jan. 8—Deposition of Oscar Von Wedekind by pltf; Pltfs 
exhibits nos. 1, LA, 2, 2A, 3, 3.4, 4, 4A, 5, 5A, 6, 6A, 7, 
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7A, 8, 8A, 9, 9A, 10, 10A, 11, 11A, 12, 12A, 13, 183A, 14, 
14A, 15, 15A, 16, 16A, 17, 18, 18A, 19, 20, 21, 22, 22; 
Defts exhibits nos. 1, 1A, 2, 2A, 3, 4, 5, 6, 6A, 7, TA, 8, 
SA, 9, 9A, 10, 10A, 11, 11A, 12, 12A, 13, 13A—filed. 


Jan. 8—Deposition of Carl Ludwig Wedekind by pltf; pltfs 
exhibits nos. 1, 1, 1A, 2, 2A, 3, 3A, 4, 4A, 5, 5A, 6, GA, 7, 
7A, 8, SA, 9, 9A, 10, 10A; defts exhibits nos. 1, 14, 
2, 2A, 3, 3A, 4, 4A, 5, 5A, 6, 6A, 7, 7A, 8, 8A, 9, 9A, 10, 
10A, 11, 11A, 12, 12A, 13, 13A, 14, 14A, 15, 15A, 16, 164, 
17, 17A, 18, 18A, 19, 19A.—filed. 

Jan. S—Deposition of Dr. Armin Wedekind by pltf; Ex- 
hibits of pltf nos. 1, LA, 2, 2A, 3, 3A, 4, 4A, 5, 5A, 6, 7, 
8; defts exhibits nos. 1, LA, 2, 3, 3A, 4, 4A—filed. 

Jan. 8—Copy of letter dated Jan. 8, 1960 to Dallas S. Town- 


send from James H. Mann in re notice of filing deposi- 
tions—filed. 


Jan. S—Deposition of Dr. H. George Camp by pltf; pltfs 


exhibits nos. 1, 2, 3, 3A; defts exhibits nos. 1, 1A, 2, 3, 
4, 4A, 5, 5A, 6, 6A, 7, TA, 8, 8A, 9, 9A ;—filed. 


Jan. S—Deposition of Jula Von Knon by pltf; exhibits of 
defts nos. 1, 1A, 2, 2A, 3, 4;—filed. 


Jan. 8—Deposition of Ulrich Wiederkehr by pltf; pltfs ex- 
hibits nos. 1, 14, 2, 3, 4, 5, 6, 7; defts exhibits nos. 1, 1A, 
2, 2A, 3, 4, 4A, 5, 5A, 6, GA, 7, TA, 8, SA, 9, 9A, 10, 10A, 
11, 11A, 12, 12A, 13, 13A, 14, 14A, 15, 15A, 16, 16A, 17, 
17A, 18, 19, 20, 21, 22, 23, 23.A, 24, 25, 25A, 26, 27, 27A, 
28, 29, 29A, 30, 30A, 31, 31A, 32, 32A, 33, 33A, 34, 34A, 
35, 354, 36, 36A, 37, 37A, 38, 38A, 39, 39A ;—filed. 

Jan. 13—Motion of deft for production; ¢/m 1-13-60; Af- 
fidavit of Mary P. Clark; P & A; M. C. 1-13-60—filed. 


Jan. 22—Stipulation of counsel for pltf and deft extending 
time for pltf to respond to motion for production to and 
including 3-1-60—filed. 
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Jan. 25—Motion of deft for summary judgment; ¢/m 
1-25-60; Exhibits A and B; P & A; M. C. 1-25-60—filed. 


Feb. 5—Stipulation extending to and including 2-18-60 time 
for pltf to file opposition to defts motion for summary 
judgment—filed. 


Feb. 11—Statement of material facts by attys for deft; ¢/m 
2-11-60—filed. 


Feb. 18—Plts memo of P & A in opposition to defts motion 
for summary judgment c/m 2-18-60 Affidavits (2)— 
filed. 


Mar. 3—Statement of pltf of material facts; ¢/m 3-3-60— 
filed. 
Civil Docket 
Unitrep Stares Districr Court FoR THE 
Districr or CoLuMBIA 


1960 


Mar. 1—Stipulation extending time to and including March 


23, 1960 to respond to defts motion for production filed 
1-13-60 (fiat—Hart, J.) 

Mar. 8—Motion of deft for summary judgment argued and 
taken under advisement (Rep D. Copeland) Young- 
dahl, J. 

Mar. 22—Stipulation of counsel for pltf to respond to defts 
motion for production to and incl 4-18-60—filed. 

Apr. 20—Stipulation extending to and including 5-16-60 
time for pltf to respond to defts motion for produc- 
tion—filed. 

May 14—Stipulation of counsel to extend time for produc- 
tion by pltf to and including 6-15-60—filed. 

Jun. 10—Withdrawal of Dean B. Lewis as counsel for pltf 
(Fiat Tamm, J.) 

Jun, 17—Stiplation extending to and including 9-1-60 time 
for pltf to respond to defts motion for production— 
filed. 
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July 11—Order denying motion of deft. for summary judg- 
ment. (N) Youngdahl, J. 

Jul. 27—Motion of deft for separate trial; ¢/m 7-27-60; 
P & A M.C.—filed. 

Jul. 29—Stipulation of pltf and deft extending time for 
pltf to oppose motion for order under Rule 42 (b) to 
and incl 8-11-60—filed. 

Aug. 11—Consent order granting motion of deft for sepa- 
rate trial as to issue of enemy status of Carlo von 
Wedekind; separate trial in advance of trial of remain- 
ing issues. (N) Hart, J. 

Aug. 17—Certificate of Readiness for preliminary trial on 
the separate issue as to the enemy status of Carlo von 
Wedekind, as ordered by Judge Hart on Aug. 11, 1960; 
(AC/N)—filed. 

Aug. 19—Motion of deft to advance separate issue for trial; 
ser ack; 8-18-60; Affidavit; P & A; M. C. 8-19-60 fiat 
McGarraghy, J. 

Aug. 22—Consent order granting motion of deft to advance 
separate issue for trial. (N) (AC/N) McGarraghy, J. 

Sep. 1—Stipulation of pltf’s and deft’s counsel extending 
time to respond to motion for production to and in- 
cluding Jan. 16, 1961.—filed. 

Sep. 27—Pretrial statement of pltff.—filed. 

Sept. 27—Pretrial statement of deft.—filed. 

Sep. 27—Statement of agreed facts.—filed. 

Sep. 27—Pretrial Proceedings (Asst Pretrial Examiner) 
(Signed 9/26/60) 

Oct. 12—Trial brief of deft; ¢/m 10-12-60.—filed. 

Oct. 13—Trial begun & respited to Oct. 14th (Reporter 
Nevitt) Holtzoff, J. 

Oct. 14—Trial resumed & respited until Oct. 17th; (Rep. T. 
O’Neil) Holtzoff, J. 

Oct. 17—Trial resumed and concluded. (Court finds pltff 
not qualified to bring suit. Judgment dismissing 
complt to be presented. (Rep: O’Neil) Holtzoff, J. 

Oct. 18—Memorandum of law of pltff.—filed. 
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Oct. 20—Deposition of Prero Sella, pp. 1-32, 10-10-60.—filed. 

Nov. 16—Opinion of Court. (Finding for deft.) Holtzoff, J. 

Nov. 29—Judgment dismissing action (N) Holtzoff, J. 

Dec. 27—Notice of Appeal by pltf filed; Deposit $5.00 by 
James H. Mann.—filed. 


1961 


Jan, 12—Deposition of Dr. Enrico L. Pavia by deft.—filed 

Jan. 12—Defendants Exhibits Nos. 8, 9, 10, 12, 12A, 13, 13A, 
14, 14A, 15, 27, 27A, 28, 28A, 29, 29A, 30, 30A, 31, 
31A, 32, 32A, 33, 33A, 34, 344A, 35, 354, 36, 36A, 37, 
387A, 38, 38A, 39, 39A, 40, 40A, 41, 41A, 42, 42A, 43, 
43A, 44, 44A, 45, 45A 46, 46A, 47, 474A, 48, 48A, 49, 
49A, 50 and 50A.—filed 

Jan. 13—Transcript of proceedings 10-14-60; pp 195A-288, 
pp 195 A, B, C. (Reporter, Thomas O’Neal) (Atty’s 
copy)—filed 

Jan. 13—Transcript of proceedings 10-17-60; pp 289-344; 
page 290. (Reporter, Thomas O’Neal) (Atty’s copy)— 
filed 

Jan. 13—Transcript of proceedings; 10-13-60; Vol. I. pp. 
1-96; (Reporter, Gerald Nevitt) (Atty’s copy)—filed 

Jan. 13—Transcript of proceedings ; 10-14-60; pp 98 & 98A; 
pp. 97-195; (Reporter, Thomas O’Neal) (Atty’s copy 
—filed 

Jan, 21—Cost bond on appeal of executor, Hont Von Henig, 
in amt. of $250.00 with Fidedity & Deposit Co. of Mary- 
land approved. ‘fiat’ Matthews, J. 

Jan. 23—Transcript of proceedings 10-13-60; Vol. IL, pp. 
1-96 (Rep. G. Nevitt) (Court’s Copy).—filed. 

Jan. 23—Transcript of proceedings 10-14-60, pp. 97-195; 
10-14-60, pp. 195A-288; 10-17-60, pp. 289-344. (Rep. 
T. O’Neal) (Court’s Copy).—filed. 

Jan, 24—Stipulation of counsel for pltff. and deft. extend- 
ing pltffs. time for answering defts. motion for pro- 
duction—filed 

Jan. 26—Notice of appeal of deft. copy mailed to James 
H. Mann.—filed. 
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Filed May 22, 1956 
Amended Complaint 


Plaintiff, Carlo von Wedekind, for his Amended Com- 
plaint by his attorneys, Pehle, Lesser, Mann, Riemer & 
Luxford, alleges: 


(1) This action is brought under Section 9(a) of the 
Trading with the Enemy Act, Act of October 6, 1917, 40 
Stat. 419, as amended, Tit. 50 U.S.C. Appendix See. 9(a), 
to establish plaintiff’s interest, right and title in certain 
property and to obtain its return to him with any inere- 
ment thereon or the proceeds thereof, said property hav- 
ing been vested by the Alien Property Custodian and by 
a predecessor of the defendant as Attorney General and 
as successor to the authority, rights, privileges, powers, 
duties and functions of the Alien Property Custodian un- 
der Executive Order 9788, 11 FR 11981, and is now being 
held by the defendant. 


(2) On September 10, 1943, one Leo T. Crowley, then 
Alien Property Custodian, as such Alien Property Cus- 
todian, executed and issued and caused to be executed and 
issued under the authority of the Trading with the Enemy 
Act, as amended, and Executive Order No. 9095, as 
amended, a certain Vesting Order No. 2180, a true and 
exact copy of which is annexed hereto as Exhibit A, and 
is incorporated herein as if the same had been more fully 
set forth. On April 17, 1944, one James E. Markham, then 
Alien Property Custodian, as such Alien Property Cus- 
todian, executed and issued and caused to be executed and 
issued a certain amendment to said Vesting Order No. 
2180, a true and exact copy of which amendment is at- 
tached hereto as Exhibit B, and incorporated herein as if 
the same had been more fully set forth. On February 20, 
1945, one James E. Markham, then Alien Property Cus- 
todian, as such Alien Property Custodian, executed and 
issued and caused to be executed and issued Supplemental 
Vesting Order No. 4624, a true and exact copy of which 
is annexed hereto as Exhibit C, and incorporated herein 
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as if the same had been more fully set forth. On Septem- 
ber 7, 1948, the then Attorney General, a predecessor in 
office of the defendant, acting as such, executed and issued 
and caused to be executed and issued by and through Mal- 
colm S. Mason, then Acting Deputy Director of the Office 
of Alien Property, Vesting Order No. 12017, a true and 
exact copy of which is annexed hereto as Exhibit D and 
incorporated herein as if the same had been more fully 
set forth. On May 1, 1950, the then Attorney General, 
acting as such, executed and issued and caused to be exe- 
cuted and issued by and through one Harold I. Baynton, 
then Acting Director of the Office of Alien Property, 
Vesting Order No. 14623, a true and exact copy of which 
is annexed hereto as Exhibit E and incorporated herein 
as if the same had been more fully set forth. In vesting 
the property deseribed in Exhibits A, B, C, D, and E, an- 
nexed hereto, said Alien Property Custodian and the At- 
torney General, successor to the Alien Property Custodian, 
as aforesaid, purported to have found and determined that 
such property was the property of Oscar von Wedekind 
and Julia von Knorr and that such persons were nationals 
of a designated enemy country. 


(3) At the time of, and prior to, the vesting of the prop- 
erty described in Exhibits A, B, C, D, and EB, annexed 
hereto, no person other than plaintiff, and neither Oscar 
von Wedekind nor Julia von Knorr, had any beneficial 
interest whatsoever, directly or indirectly, in any of the 
property vested. At the time of, and prior to, the vesting 
of the property described in Exhibits A, B, C, D, and E, 
annexed hereto, plaintiff was the sole person having any 
beneficial interest whatsoever in the property so vested. 


(4) At no time since December 7, 1941, has plaintiff 
been an ‘‘enemy”’ or ‘‘ally of enemy’’ as those terms are 


defined in Section 2 of the Trading with the Enemy Act, as 
amended. 


(5) Plaintiff has duly filed with the defendant Attorney 
General of the United States, as successor to the authority, 
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rights, privileges, powers, duties and functions of the 
Alien Property Custodian, a notice of claim with respect 
to the property vested as aforesaid, the increment thereon 
and the proceeds thereof, under oath and in such form and 
containing such particulars as the defendant Attorney Gen- 
eral of the United States requires. Plaintiff has made no 
application in the premises to the President. 


(6) No compensation has been paid or tendered to plain- 
tiff by or on behalf of the defendant, or the United States 
of America, on account of such vesting of the property of 
the plaintiff, and no return of such property, the increment 
thereon, or the proceeds thereof, has been offered or made. 

(7) Such vesting and withholding of plaintiff’s prop- 
erty is, and was, without warrant in law and is and was 
in violation of the prohibition against the taking of private 
property for public use without full compensation con- 
tained in Amendment V of the Constitution of the United 
States. 


Wuaererore, plaintiff demands judgment 


(a) establishing plaintiff’s interest, right and title in 
the vested property described in Exhibits A, B, C, D, and 
BE, annexed hereto; 


(b) ordering the payment, conveyance, transfer, assign- 
ment and delivery to plaintiff of such property, together 
with any increment thereon and the proceeds thereof; 


(ec) granting such other, further and different relief as 
to the Court may appear just and proper in the premises. 


Prue, Lesser, Mann, Riemer & Luxrorp 
(signed) James H. Mann 


A member of the firm 
Attorneys for the Plaintiff 

1210 Eighteenth Street, N. W. 

Washington 6, D. C. 
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EXHIBIT A 


UNITED STATES OF AMERICA 
OFFICE OF ALIEN PROPERTY CUSTODIAN 


Vesting Order Number 2180 


Re: Empire State Properties & Trading Corporation 

Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the undersigned, after investigation, 
finding: 


1. That of the total issued and outstanding capital stock 
of Empire State Properties & Trading Corporation, a 
corporation organized and doing business under the 
laws of the State of New York and a business enter- 
prise within the United States, consisting of 10,000 
shares of common having a par value of $65.00 each, 
all registered in the name of ‘‘Voting Trustees under 
Trust Agreement dated Dee. 1, 1936” (Albrecht Pagen- 
stecher, III, and Horst von Hennig), 5000 shares 
(50%) are beneficially owned by the persons listed 
below in the number appearing opposite each name 
and are evidence of control of said business enter- 
prise: 

Name Number of Shares 


Osear von Wedekind.................... 2500 
Julia von Knorr. ee OO) 


Totaly 5000 shares; 


2. That Oscar von Wedekind and Julia von Knorr, whose 
last known addresses are Berlin, Germany, are na- 
tionals of a designated enemy country (Germany) ; 


and determining: 


3. That Empire State Properties & Trading Corporation 
is controlled by Oscar von Wedekind and Julia von 
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Knorr, and is a national of a designated enemy country 
(Germany) ; 


4. That to the extent that such nationals are persons not 
within a designated enemy country, the national in- 
terest of the United States requires that such persons 
be treated as nationals of a designated enemy country 
(Germany) ; 


and having made all determinations and taken all action 
required by law, including appropriate consultation and 
certification, and deeming it necessary in the national in- 
terest, 


Heresy Vests in the Alien Property Custodian the 5000 
shares of the $65 par value common stock of Empire State 
Properties & Trading Corporation, hereinbefore more 
fully described, to be held, used, administered, liquidated, 
sold or otherwise dealt with in the interest and for the 
benefit of the United States, and 


Heresy Unpertakes the direction, management, super- 
vision and control of said business enterprise to the ex- 
tent deemed necessary or advisable from time to time by 
the Alien Property Custodian. 


Such property and any or all of the proceeds thereof 
shall be held in an appropriate account or accounts, pend- 
ing further determination of the Alien Property Custodian. 
This Order shall not be deemed to limit the power of the 
Alien Property Custodian to vary the extent of or termi- 
nate such direction, management, supervision or control, 
or return such property or the proceeds thereof, in whole 
or in part, nor shall it be deemed to indicate that compen- 
sation will not be paid in lieu thereof, if and when it 
should be determined to take any one or all of such ac- 
tions. 

Any person, except a national of a designated enemy 


country, asserting any claim arising as a result of this 
Order may, within one year from the date hereof, or within 
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such further time as may be allowed, file with the Alien 
Property Custodian on Form APC-1 a notice of claim, to- 
gether with a request for a hearing thereon. Nothing 
herein contained shall be deemed to constitute an admis- 
sion of the existence, validity or right to allowance of any 
such claim. 


The terms ‘‘national”’, ‘‘designated enemy country”’ 
and ‘‘business enterprise within the United States’? as 
used herein shall have the meanings prescribed in Section 
10 of Executive Order No. 9095, as amended. 


Executed at Washington, D. C. on September 10, 1943. 


(Signed) Leo T. CrowLey 
Leo T. Crowley 


Alien Property Custodian 
(Official Seal) 


EXHIBIT B 


UNITED STATES OF AMERICA 
OFFICE OF ALIEN PROPERTY CUSTODIAN 


Amendment to Vesting Order Number 2180 


Re: Empire State Properties and Trading Corporation 


Vesting Order Number 2180, dated September 10, 1943, 
is hereby amended to read as follows: 


Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the undersigned, after investigation, 
finding ; 


1, That of the outstanding capital stock of Empire State 
Properties and Trading Corporation, a corporation or- 
ganized and doing business under the laws of the State 
of New York and a business enterprise within the 
United States, consisting of 10,000 shares of common 
having a par value of $65 a share, all registered in 
the name of ‘‘Voting Trustees under Trust Agree- 
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ment, dated December 1, 1936’’ (Albrecht Pagen- 
stecher III and Horst von Hennig), 5,000 shares (50%) 
represented by Voting Trust Certificates Nos. 11 and 
15 registered in the names of Armin Wedekind and 
Alfred Wyss, respectively, are beneficially owned by 
the persons listed below in the number appearing op- 
posite each name and are evidence of control of said 
business enterprise: 


Name No. of Shares 


Osear von Wedekind 
Julia von Knorr 


2. That of the issued and outstanding Voting Trust Cer- 
tificates representing 10,000 shares of common stock 
of Empire State Properties and Trading Corporation 
and issued under Voting Trust Agreement, dated De- 
cember 1, 1936, Voting Trust Certificates Nos. 11 and 
15 representing 2,500 shares each are registered in the 
names of Armin Wedekind and Alfred Wyss, respec- 
tively, and are beneficially owned by Oscar von Wede- 
kind and Julia von Knorr, as their interests may ap- 
pear, and are evidence of control of said Empire State 
Properties and Trading Corporation; 


3. That Oscar von Wedekind and Julia von Knorr whose 
last known addresses are Berlin, Germany, are na- 
tionals of a designated enemy country (Germany) ; 


and determining: 


4. That Empire State Properties and Trading Corpora- 
tion is controlled by or acting for or on behalf of 
Oscar von Wedekind and Julia von Knorr or a desig- 
nated enemy country (Germany) or persons within 
such country and is a national of a designated enemy 
country (Germany) ; 
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5. That to the extent that such nationals are persons not 
within a designated enemy country, the national in- 
terest of the United States requires that such persons 
be treated as nationals of a designated enemy country 
(Germany) ; 


and having made all determinations and taken all action 
required by law, including appropriate consultation and 
certification, and deeming it necessary in the national in- 
terest, 


Heresy Vests in the Alien Property Custodian 5,000 
shares of the common stock of Empire State Properties 
and Trading Corporation hereinbefore more fully described 
in subparagraph 1 above and Voting Trust Certificates rep- 
resenting 5,000 shares of common stock of Empire State 
Properties and Trading Corporation hereinbefore more 
fully described in subparagraph 2 above, to be held, used, 
administered, liquidated, sold or otherwise dealt with in 
the interest and for the benefit of the United States, and 


Heresy Unvertakes the direction, management, super- 
vision and control of said business enterprise and all prop- 
erty of any nature whatsoever situated in the United 
States, owned or controlled by, payable or deliverable to, 
or held on behalf of or on account of, or owing to said 
business enterprise, to the extent deemed necessary or 
advisable from time to time by the Alien Property Cus- 
todian. 


Such property and any or all of the proceeds thereof 
shall be held in an appropriate account or accounts pend- 
ing further determination of the Alien Property Custodian. 
This Order shall not be deemed to limit the power of 
Alien Property Custodian to vary the extent of or termi- 
nate such direction, management, supervision or control, 
or return such property or the proceeds thereof in whole 
or in part, nor shall it be deemed to indicate that compen- 
sation will not be paid in lieu thereof, if and when it should 
be determined to take any one or all of such actions. 
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Any person, except a national of a designated enemy 
country, asserting any claim arising as a result of this 
Order may, within one year from the date hereof, or 
within such further time as may be allowed, file with the 
Alien Property Custodian on Form APC-1 a notice of 
claim, together with a request for a hearing thereon. Noth- 
ing herein contained shall be deemed to constitute an 
admission of the existence, validity or right to allowance 
of any such claim. 


The terms ‘‘national’’, ‘‘designated enemy country”’ and 
‘‘business enterprise within the United States’’ as used 
herein shall have the meanings prescribed in Section 10 of 
Executive Order No. 9095, as amended. 

Executed at Washington, D. C. on April 17, 1944. 


(Signed) James E. MarkHaM 
James E. Markham 
Alien Property Custodian 
(Official Seal) 


EXHIBIT C 


UNITED STATES OF AMERICA 
OFFICE OF ALIEN PROPERTY CUSTODIAN 


Supplemental Vesting Order Number 4624 


Re: Empire State Properties and Trading Corporation 

Under the authority of the Trading with the enemy Act, 
as amended, and Executive Order No. 9095, as amended, 
and pursuant to law, the Alien Property Custodian, after 
investigation: 


1. Having found and determined in Vesting Order Num- 
ber 2180, dated September 10, 1943, as amended, that 
Empire State Properties and Trading Corporation, 
Oscar von Wedekind and Julia von Knorr are na- 
tionals of a designated enemy country (Germany) ; 


2. Finding that Oscar von Wedekind and Julia von Knorr 
have claims against Empire State Properties and 
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Trading Corporation which are represented on the 
books and records of Empire State Properties and 
Trading Corporation as dividends payable to Armin 
Wedekind and Alfred Wyss, Voting Trust Certificate 
Holders, in the aggregate amount of $38,850.00 as of 
December 31, 1943, subject to any accruals or deduc- 
tions thereafter and which represent interests in Em- 
pire State Properties and Trading Corporation; 


and determining: 


3. That to the extent that such nationals are persons not 
within a designated enemy country, the national in- 
terest of the United States requires that such persons 
be treated as nationals of a designated enemy country 
(Germany) ; 


and having made all determinations and taken all action 
required by law, including appropriate consultation and 
certification, and deeming it necessary in the national in- 
terest, 


Heresy Vests in the Alien Property Custodian the inter- 
ests of Oscar von Wedekind and Julia von Knorr more 
fully described in subparagraph 2 above, to be held, used, 
administered, liquidated, sold or otherwise dealt with in 
the interest and for the benefit of the United States. 


Such property and any or all of the proceeds thereof 
shall be held in an appropriate account or accounts, pend- 
ing further determination of the Alien Property Custodian. 
This Order shall not be deemed to limit the power of the 
Alien Property Custodian to return such property or the 
proceeds thereof in whole or in part, nor shall it be deemed 
to indicate that compensation will not be paid in lieu 
thereof, if and when it should be determined to take any 
one or all of such actions. 


Any person, except a national of a designated enemy 
country, asserting any claim arising as a result of this 
Order may, within one year from the date hereof, or within 
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such further time as may be allowed, file with the Alien 
Property Custodian on Form APC-1 a notice of claim, 
together with a request for a hearing thereon. Nothing 
herein contained shall be deemed to constitute an admis- 
sion of the existence, validity or right to allowance of any 
such claim. 


The terms ‘‘national’’, ‘‘designated enemy country’’ and 
‘business enterprise within the United States’? as used 
herein shall have the meanings prescribed in Section 10 of 
Executive Order No. 9095, as amended. 

Executed at Washington, D. C. on February 20, 1945. 


(Signed) James E. Markuam 
James KE. Markham 
Alien Property Custodian 
(Official Seal) 


(F. BR. Doe. 45-3094; Filed, Feb. 26, 1945; 11:03 a.m.) 
(10 Fed. Reg. 2320 (February 28, 1945) 
EXHIBIT D 


OFFICE OF ALIEN PROPERTY 
DEPARTMENT OF JUSTICE 


Vesting Order 12017 


Re: Stock and bank accounts owned by Oscar von Wedekind 
and Julia von Knorr 


Under the authority of the Trading with the Enemy Act, 
as amended, Executive Order 9193, as amended, and Execu- 
tive Order 9788, and pursuant to law, after investigation, 
it is hereby found: 


1. That Oscar von Wedekind, whose last known address 
is Horst, Kreis Neustadt, am Ruebenberge, Germany, 
and Julia von Knorr, whose last known address is 
Roltach/Egern am Tegernsee, Bavaria, Germany, are 
residents of Germany and nationals of a designated 
enemy country (Germany) ; 


21 


2. That the property described as follows: 


a. Those certain shares of stock described in Exhibit 
A, attached hereto, and by reference made a part 
hereof, presently in the custody of The Chase Na- 
tional Bank of the City of New York, 18 Pine 
Street, New York, New York in an account in the 
name of Siegfried Hallauer, together with all de- 
clared and unpaid dividends thereon, 


. That certain debt or other obligation of The Chase 
National Bank of the City of New York, 18 Pine 
Street, New York, New York arising out of an 
account entitled Siegfried Hallauer, and any and 
all rights to demand, enforce and collect the same, 


. That certain debt or other obligation of The Chase 
National Bank of the City of New York, 18 Pine 
Street, New York, New York arising out of a 
blocked current account entitled Alfred Wyss, and 
any and all rights to demand, enforce and collect 
the same, 


is property within the United States owned or con- 
trolled by, payable or deliverable to, held on behalf 
of or on account of, or owing to, or which is evidence 
of ownership or control by Oscar von Wedekind and 
Julia von Knorr, the aforesaid nationals of a desig- 
nated enemy country (Germany) ; 


and it is hereby determined: 


3. That to the extent that the persons named in subpara- 
graph 1 hereof are not within a designated enemy 
country, the national interest of the United States re- 
quires that such persons be treated as nationals of a 
designated enemy country (Germany). 


All determinations and all action required by law, in- 
cluding appropriate consultation and certification, having 
been made and taken, and, it being deemed necessary in the 
national interest, 
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Tuere Is Heresy VEsTED in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
in the interest of and for the benefit of the United States. 


The terms ‘‘national’’ and ‘‘designated enemy country’’ 

as used herein shall have the meanings prescribed in sec- 
tion 10 of Executive Order 9193, as amended. 
(40 Stat. 411, 50 U.S.C. App. 1; 55 Stat. 839, 50 U.S.C. App. 
Sup. 616; Pub. Law 322, 79th Cong., 60 Stat. 50; Pub. Law 
671, 79th Cong., 60 Stat. 925; E.0. 9193, July 6, 1942, 7 
F.R. 5205, 3 CFR, Cum. Supp.; E.0O. 9567, June 8, 1945, 10 
F.R. 6917, 3 CFR, 1945 Supp.; E.0. 9788, Oct. 14, 1946, 
11 FB. 11981) 


Executed at Washington, D. C., on September 7, 1948. 


(Official Seal) For the Attorney General: 
(Signed) Matcorum S. Mason 
Malcolm S. Mason 
Acting Deputy Director 


Office of Alien Property 
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Re: Stock and bank accounts owned by Oscar von Wedekind 
and Julia von Knorr 


EXHIBIT A 


Name and address State of Type of Number of 
of corporation incorporation stock shares 
General Foods Delaware No par value 100 
Corporation common stock 
250 Park Avenue 
New York, 
New York 


National Biscuit New Jersey $10 par value 
Company common stock 
449 West 14th 
Street 
New York, 
New York 


National Dairy Delaware No par value 
Products common stock 
Corporation 

230 Park Avenue 

New York, 

New York 


Wisconsin Elec- Wisconsin $10 par value 
tric Power common stock 
Company 

Public Service 
Building 

Milwaukee, 

Wisconsin 
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EXHIBIT E 


DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY 


Vesting Order 14623 


Re: Bank account owned by Oscar von Wedekind and 
Julia von Knorr 


Under the authority of the Trading with the Enemy Act, 
as amended, Executive Order 9193, as amended, and Execu- 
tive Order 9788, and pursuant to law, after investigation, 
it is hereby found: 


1. That Oscar von Wedekind is a citizen of Germany 
who, on or since the effective date of Executive Order 
8389, as amended, and on or since December 11, 1941, 
has been a resident of Germany and is a national of a 
designated enemy country (Germany) ; 


2. That Julia von Knorr, whose last known address is 
Roltach/Egern am Tegernsee, Bavaria, Germany, is a 


resident of Germany and a national of a designated 
enemy country (Germany) ; 


3. That the property described as follows: 
That certain debt or other obligation of The Chase 
National Bank of the City of New York, 18 Pine 
Street, New York, New York, arising out of an ac- 
count entitled Armin Wedekind-Blocked Account, 
and any and all rights to demand, enforce and collect 
the same, 


is property within the United States owned or con- 
trolled by, payable or deliverable to, held on behalf of 
or on account of, or owing to, or which is evidence of 
ownership or control by, Oscar von Wedekind and 
Julia von Knorr, the aforesaid nationals of a desig- 
nated enemy country (Germany) ; 
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and it is hereby determined: 


4. That to the extent that the persons named in subpara- 
graphs 1 and 2 hereof are not within a designated 
enemy country, the national interest of the United 
States requires that such persons be treated as na- 
tionals of a designated enemy country (Germany). 


All determinations and all action required by law, includ- 
ing appropriate consultation and certification, having been 
made and taken, and, it being deemed necessary in the na- 
tional interest, 


Tere Is Heresy Vested in the Attorney General of the 
United States the property described above, to be held, 
used, administered, liquidated, sold or otherwise dealt with 
in the interest of and for the benefit of the United States. 


The terms ‘‘national’’ and ‘‘designated enemy country”’ 
as used herein shall have the meanings prescribed in sec- 
tion 10 of Executive Order 9193, as amended. 


(40 Stat. 411, 50 U.S.C. App. 1; 55 Stat. 839, 50 U.S.C. App. 
Sup. 616; Pub. Law 322, 79th Cong., 60 Stat. 50; Pub. Law 
671, 79th Cong., 60 Stat. 925; E.O. 9193, July 6, 1942, 7 FR. 
5205, 3 CFR, Cum. Supp.; E.0. 9567, June 8, 1945, 10 F.R. 
6917, 3 CFR, 1945 Supp.; E.O. 9788, Oct. 14, 1946, 11 F.R. 
11981) 


Executed at Washington, D. C., on May 1, 1950. 
(Official Seal) For the Attorney General: 


(Signed) Haxotp I. Bayyton 
Harold I. Baynton 
Acting Director 
Office of 
Alien Property 
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Filed Aug. 20, 1956 
Answer 


Defendant, for his answer to the amended complaint 
herein: 


I. Admits the allegations in paragraph (1) of the 
amended complaint. 


II. Admits the allegations in paragraph (2) of the 
amended complaint. 


III. Denies each and every allegation in paragraph (3) 
of the amended complaint. 


IV. Denies each and every allegation in paragraph (4) 
of the amended complaint. 


V. Admits the allegations in paragraph (5) of the 
amended complaint. 


VI. Admits the allegations in paragraph (6) of the 
amended complaint. 


VII. Denies each and every allegation in paragraph (7) 
of the amended complaint. 
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Wuenerore, defendant demands judgment dismissing the 
plaintiff’s amended complaint, together with the costs and 
disbursements of this action. 


Dated: August 20, 1956. 


(Signed) Datxuas S. Townsenp 
Dallas S. Townsend 
Assistant Attorney General 


(Signed) James D. Hn 
James D. Hill 
(Signed) Wazrer T. Nore 
Walter T. Nolte 
(Signed) Myron C. Baum 
Myron C. Baum 
(Signed) Mary P. CuarKx 
Mary P. Clark 
(Signed) Atsion W. Fenperson 
Albion W. Fenderson 
Attorneys, Department of Justice 
101 Indiana Avenue, N. W. 
Washington 25, D. C. 
Attorneys for defendant 


Filed July 11, 1960 
Order 


This cause having come before the Court on the defend- 
ant’s motion for summary judgment, after oral argu- 
ment and careful consideration of the record, and for the 
reason that the Court is of the opinion there exist mate- 
rial facts which are in dispute, it is by the Court this 11th 
day of July, 1960, 


Orverep That the motion of the defendant for summary 
judgment be and the same is hereby denied. 


Luter W. YouncpaHL 
Judge 
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Filed Aug. 11, 1960 
Order 


This cause having come before the Court on the defend- 
ant’s motion for separate trial of a jurisdictional issue 
in this cause, namely, the enemy status of the original 
plaintiff, Carlo von Wedekind, and upon reading the points 
and authorities in support of such motion and upon the 
consent of the present plaintiff to the granting of said 
motion, it is by the Court this 11th day of August, 1960, 


Orverep that the motion of the defendant for a separate 
trial of the issue of the enemy status of Carlo von Wede- 
kind be and the same is hereby granted, and it is 


Furraer Orverep that the separate trial of the issue as 
to the enemy status of Carlo von Wedekind be heard by 
the Court in advance of the trial of the remaining issues 
in this case. 

Georce L. Hart, Jz. 
Judge 


Filed August 22, 1960 


Order 


This cause having come before the Court on the de- 
fendant’s motion to advance a separate issue in this cause 
for trial, namely, the enemy status of the original plain- 
tiff, Carlo von Wedekind, and upon reading the affidavit 
and points and authorities in support of such motion and 
upon the consent of the present plaintiff to the granting 
of said motion, it is by the Court this 22nd day of August, 
1960, 


Orperep that the motion of the defendant to advance this 
separate issue for trial be and the same is hereby granted. 


(s) Josepx C. McGarracuy 
Judge 
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Filed Sept. 27, 1960 
Pretrial Order 


Action under Sec. 9(a) of the Trading with the Enemy 
Act to recover vested alien property; on separate issue 
of the enemy status of Carlo von Wedekind. 


UNDISPUTED FACTS: 


The original plaintiff, Carlo von Wedekind, was a citi- 
zen of Germany, born in Sicily of German parents, and a 
resident of Switzerland from approximately 1929 until his 
death in 1957. 


Carlo von Wedekind had a financial interest, direct or 
indirect, in certain corporations and companies: 


Arobiga A.G., a Swiss corporation 

Nidag Fotocolor G. m. b. H., a Swiss limited liability 
company (joint stock co.) 

Carlo Wedekind & Co., Palermo, an Italian company 


Arobiga A.G.: 


Arobiga A.G. was a Swiss corporation, registered in the 
commercial register since 1930 as having as its purpose the 
acquisition and exploitation of inventions, processes, and 
industrial rights, especially in the field of rust preventives, 


In the early 1930’s the foreign patents held by Fides 
A.G., a Swiss corporation dominated and controlled by 
Carlo von Wedekind, were taken over for exploitation by 
Arobiga A.G., all of whose stock was purchased by Fides 
A.G. from Carlo von Wedekind. 


In 1935 Chemieprodukte K.G., a German company with 
its principal place of business in Berlin, Germany, prior 
to December 1941 and through the war years, entered into 
a contract with Arobiga A.G., authorizing the former to 
license the latter’s patents in foreign countries, for which 
Arobiga would receive from Chemieprodukte one-third of 
the net profits from such licenses, the remaining two-thirds 
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being divided equally between Chemieprodukte and the 
original inventor. 


Hach year from 1940 until 1944 Arobiga A.G. received a 
license accounting and payment of license fees from 
Chemieprodukte K.G. 


Nidag Fotocolor G.m.b.H.: 


Nidag in 1944 was a Swiss limited liability company 
with a total capitalization of 30,000 Swiss francs, 24,000 
of which were owned by Arobiga A.G. and 2,000 of which 
were owned by Carlo von Wedekind. 


In 1944 Nidag contacted Chemieprodukte K.G. with re- 
spect to a cheap process which Nidag had for reproducing 
multicolored prints, and Chemieprodukte acted as inter- 
mediary between Nidag and one Mr. Seeman of Leipzig, 
Germany, who considered taking over the process. The 
negotiations between Nidag, Chemieprodukte, and Mr. 
Seeman did not materialize. 


Carlo Wedekind & Co., Palermo: 


Carlo Wedekind & Co., Palermo, was a firm organized 
under Italian law as a ‘‘Societa in nome Collettivo’’, which 
was founded in 1829 by Carlo von Wedekind’s grandfather. 


In each of the years 1941 and 1942 it did approximately 
one million lire worth of business. 


Carlo Wedekind & Co. did a retail business in Italy in 
motors, motor pumps, wine presses, radios, refrigerators, 
other domestic appliances, and citrous fruits between De- 
cember 7, 1941, and some time prior to the end of the 
war. 


Prior to December 7, 1941, it had customers in North- 
ern European countries, including Germany. 


Carlo Wedekind & Co. was managed by Arturo Mueller 
from 1935 until the early part of 1943. 
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Prior to the outbreak of the war in Europe, Carlo von 
Wedekind made trips to Italy and conferred with Arturo 
Mueller concerning the business of Carlo Wedekind & Co. 
Carlo was not present in Italy at any time between De- 
cember 7, 1941, and the end of the war. 


During the years 1941, 1942, and part of 1943, Mueller 
reported to Carlo von Wedekind on matters connected with 
Carlo Wedekind & Co., Palermo, including annual balance 
sheets, and occasionally reported on family matters such 
as family pensioners and the care of family graves. 


Oscar von Wedekind, brother of Carlo, who resided in 
Germany and who also owned part of Carlo Wedekind & 
Co., Palermo, took no part in the supervision or manage- 
ment thereof after some time long prior to 1941. 


The sole question in this case is whether Carlo von 
Wedekind was doing business within enemy territory, 
specifically, Italy or Germany, at any time after December 
7, 1941, particularly by reason of his relationship to and 
conduct with respect to (a) Arobiga A.G., Zug, Switzer- 
land, (b) Nidag Fotocolor, G.m.b.H., Zurich, Switzerland, 
or (ce) Carlo Wedekind & Co., Palermo, Sicily, so as to 
make him an ‘‘enemy’’ within Sec. 2(a) of the Trading 
with the Enemy Act (U.S.C., Title 50, App. § 2(a)). 


PuaintirF von Hennig, Ancillary Executor of the Estate 
of Carlo von Wedekind, Deceased, contends that Carlo von 
Wedekind was not an enemy within Sec. 2(a) of the Act, 
in that he was not an individual doing business within 
enemy territory; 


That the acts attributed to Arobiga A.G. and Nidag 
did not constitute doing business within enemy territory; 


That, in any event, Carlo von Wedekind’s connection 
with Arobiga, Nidag, and Carlo Wedekind & Co., was not 
such that their acts are attributable to him; that Carlo 
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was merely a stockholder in the corporation Arobiga and 
an investor in Nidag and Carlo Wedekind & Co., and that 
under applicable foreign law the acts of the corporation 
and companies are not attributable to him. P asserts that 
Carlo was neither an officer nor a director of Fides, 
Arobiga, or Nidag, and denies that Carlo dominated or 
controlled any of said companies, except Fides. P as- 
serts that Carlo Wedekind & Co. was managed by Mueller, 
and Carlo’s participation in the company was nothing more 
than the passive role of an investor; that he took no active 
part in the running of the business; that it was not con- 
tinued for profit, but only in memory of the grandfather 
who founded it. 


P denies that there was any shipment of fruit to Ger- 
many by Carlo Wedekind & Co. after December 7, 1941, 
or any sale taking place in Germany, and, even if there 
was, contends that it would constitute at most ‘‘trade 
with”’ and not ‘‘doing business within’? Germany. 


P further contends that Carlo should not be found to 


have been doing business within enemy territory because 
of any activities of Carlo von Wedekind & Co. in Italy, 
since by Senate Joint Resolution 138 80th Congress, Italy 
was granted co-belligerent status and Congress adopted 
the policy of wiping out the enemy stigma as to Italians 
and provided for return of vested property to Italians. 


Derenpant contends that Carlo von Wedekind was doing 
business within enemy territory in that: He was a 50% 
co-owner of Carlo Wedekind & Co., Palermo; that Arturo 
Mueller, in managing the business of Carlo Wedekind & 
Co. between December 1941 and the early part of 1943 
was acting as the agent of Carlo von Wedekind; that Carlo 
Wedekind & Co., in addition to its retail business within 
Italy during the war, shipped merchandise to Germany 
after December 7, 1941; that Carlo von Wedekind super- 
vised and directed the affairs of Arobiga A.G. during the 
war years; that Arobiga A.G. did business with Chemie- 
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produkte K.G. in Berlin during the war; and that Carlo 
von Wedekind: controlled and supervised Nidag Fotocolor 
G.m.b.H., which did business with Chemieprodukte K.G. 
during the war. 


D contends that Carlo von Wedekind, by virtue of such 
connection with any one of the three companies, was 
doing business within enemy territory. 


D contends that Senate Joint Resolution 138 declaring 
Italy a co-belligerent, relied on by P, has no bearing upon 
Carlo’s enemy status under Secs. 2 & 9 of the Trading 
with the Enemy Act. 


STIPULATIONS: 
Facts under ‘“‘Unpisputep Facrs’’. 


It is stipulated that the following may be admitted with- 
out formal proof, subject to objections as to competency, 
relevancy and materiality: 


Documents listed in Srieunation dated September 16, 


1960, filed herein, as numbered at the depositions. (At- 
tached) 


D’s PT Exhibits as listed on the attached lists. 


Certificate dated December 10, 1942 of the Director 
Provincial Office of Corporation, Palermo, designated D’s 
Exhibit #10, Mueller deposition, and translation thereof & 
D’s 10-a Mueller deposition, initialed by counsel. 


Affidavit of Arthur T. Mehren, filed herein Feb. 18, 1960 
has been identified as P’s PT Exhibit #1. No stipulation 
is made with reference thereto. 


Counsel for P stipulates that Carlo von Wedekind, in 
his capacity as representative of Carlo von Wedekind & 
Co., Palermo, sometime during the 1930’s, executed a power 
of attorney authorizing Mueller to run the company. No 
stipulation is made with reference to D’s #9 on the deposi- 
tion of Mueller. 
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Counsel indicate that the case will be tried on the rec- 
ord, depositions and exhibits except for expert testimony 
on behalf of each side as to the Italian law and possible 
oral testimony of the P. 


Counsel for the respective parties have been asked to 
have a memorandum with respect to foreign law. 


Filed September 27, 1960 
Stipulation 
The authenticity of the following exhibits to depositions 
on file with this Court and the accuracy of all English 
translations attached thereto are hereby stipulated by the 
parties: 
1) Exhibits 1 through 8 attached to the deposition of 


Arturo Mueller taken at the American Consulate General 
in Palermo, Sicily, on August 28, 1959. 


2) All exhibits attached to the deposition of Carl Lud- 


wig Wedekind taken at the American Consulate, Berlin, 
Germany, on September 2, 1959. 


3) Defendant’s Hxhibit 3 attached to the deposition of 
Oscar von Wedekind taken on August 3, 1959 at the Hotel 
Villa Selva near Ghiffa, Italy, and on August 4, 5, 8, 10, 
11, 12 and 13, 1959 at the Hotel Grande Italia, Cannero 
Riviera, Italy. 


4) Defendant’s Exhibits 34 and 39 attached to the depo- 
sition of Ulrich Wiederkehr taken at the Hotel Villa Selva, 
near Ghiffa, Italy, on August 12, 13, 14 and 15. 

Dated: September 16, 1960 
James H. Mann 
Attorney for Plaintiff 
Mary P. Ciark 
Attorney for Defendant 
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Letter dated January 4, 1949, to Carlo von Wedekind 
and Oskar von Wedekind from Kopf. 
English translation of above. 


Letter dated January 26, 1949, to Carlo von Wedekind 
and Oskar von Wedekind from Kopf. 
English translation of above. 


Letter dated February 4, 1949, to Carlo von Wedekind 
from Kopf. 
English translation of above. 
Letter dated February 12, 1949, to Carlo von Wedekind 
from Kopf. 
English translation of above. 
Letter dated April 19, 1949, to Oskar and Carlo von 
Wedekind from Kopf. 
English translation of above. 
Letter dated May 2, 1949, to Oskar and Carlo von 
Wedekind from Kopf. 
English translation of above. 
Letter dated July 8 (2), 1949, to Carlo von Wedekind 
from Kopf. 
English translation of above. 
Letter dated July 19, 1949, to Carlo von Wedekind 
from Kopf. 
English translation of above. 
Letter dated July 22, 1949, to Carlo and Oskar von 
Wedekind from Kopf. 
English translation of above. 
Letter dated July 25, 1949, to Carlo von Wedekind 
from Kopf. 

10a English translation of above. 

11 Letter dated July 28, 1949, to Carlo von Wedekind 


from Kopf. 
lla English translation of above. 
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12 Letter dated August 1, 1949, to Carlo von Wedekind 
from Kopf. 
12a English translation of above. 


13 Letter dated August 4, 1949, to Carlo von Wedekind 
from Kopf. 
13a English translation of above. 


14 Letter dated August 11, 1949, to Carlo von Wedekind 
from Kopf. 
14a English translation of above. 


15 Letter dated August 17, 1949, to Carlo von Wedekind 
from Kopf. 
15a English translation of above. 


16 Letter dated August 27, 1949, to Carlo von Wedekind 
from Kopf. 
16a English translation of above. 


17 Letter dated September 20, 1949, to Carlo von Wede- 
kind from Kopf. 


17a English translation of above. 


18 Letter dated October 13, 1949, to Carlo von Wedekind 
from Kopf. 
18a English translation of above. 


19 Letter dated November 16, 1949, to Carlo von Wede- 
kind from Kopf. 
19a English translation of above. 


20 Letter dated December 23, 1949, to Carlo von Wede- 
kind from Kopf. 
20a English translation of above. 


21 Letter dated January 4, 1950, to Carlo von Wedekind 
from Kopf. 
21a English translation of above. 


22 Letter dated January 13, 1950, to Carlo von Wedekind 
from Kopf. 
22a English translation of above. 
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23 Letter dated February 21, 1950, to Messrs. von Wede- 
kind from Kopf. 
23a English translation of above. 


24 Letter dated February 23, 1950, to Messrs. von Wede- 
kind from Kopf. 
24a English translation of above. 


25 Letter dated February 23, 1950, to Messrs. von Wede- 
kind from Kopf. 

25a English translation of above. 

26 Letter dated March 9, 1950, to Carlo von Wedekind 
from Kopf. 

26a English translation of above. 

27 Letter dated March 22, 1950, to Carlo von Wedekind 
from Kopf. 

7a English translation of above. 


28 Letter dated April 21, 1950, to C. von Wedekind and 
Ch. von Steiger from Kopf. 


28a English translation of above. 


29 Letter dated April 27, 1950, to Carlo von Wedekind 
from Kopf. 
29a English translation of above. 


30 Letter dated May 4, 1950, to Carlo and Oskar von 
Wedekind from Kopf. 

30a English translation of above. 

31 Letter dated May 24, 1950, to Carlo von Wedekind 


from Kopf. 
3la English translation of above. 


32 Letter dated September 14, 1950, to Carlo von Wede- 
kind from Kopf. 

32a English translation of above. 

33 Letter dated October 16, 1950, to Carlo von Wede- 


kind and S. Hallauer from Kopf. 
33a English translation of above. 
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34 Memorandum dated October 19, 1950, by Kopf re com- 
ments on the travel report of Mr. Hallauer concerning 
his visit with the company Chemieprodukte GmbH 
Leverkusen the latter part of September 1950. 

34a English translation of above. 


35 Letter dated January 11, 1950, to Carl Ludwig Wede- 
kind of Chemieprodukte from Kopf. 

35a English translation of above. 

36 Letter dated March 16, 1950, to Charles Kopf from 
Carlo von Wedekind. 

36a English translation of above. 

37 Letter dated November 17, 1949, to Carlo von Wede- 
kind from Dr. von Steiger. 

37a English translation of above. 

38 File Memorandum of September 19, 1944, by Ulrich 
Wiederkehr. 

38a English translation of above. 

39 Minutes of the 31st Annual Stockholders’ Meeting of 
Fides A.-G. Zug, September 28, 1943. 

39a English translation of above. 


Filed Sept. 27, 1960 
Statement of Agreed Facts 


1) This action is brought under Section 9(a) of the 
Trading with the Enemy Act. 


2) The eligibility of the present plaintiff, Horst von 
Hennig, Ancillary Executor of the Estate of Carlo von 
Wedekind, deceased, to maintain the present action depends 
solely upon the eligibility of his predecessor, the original 
plaintiff, Carlo von Wedekind. 


3) The original plaintiff, Carlo von Wedekind, was a 
citizen of Germany, having been born in Sicily of German 
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parents, and a resident of Switzerland from long before 
December 1941 to the time of his death in 1957. 


4) Carlo Wedekind & Co., Palermo, was a firm organized 
under Italian law as a ‘‘Societa in nome Collettivo’’, 
which did approximately one million lire worth of business 
in the years 1941 and 1942. Tt was founded in 1829 by 


the original plaintiff’s grandfather whose name it bore. 


5) Carlo Wedekind & Co., Palermo, did a retail business 
in Italy in motors, motor pumps, wine presses, radios, 
refrigerators, other domestic appliances, and citrous fruits 
between December 7, 1941, and some time prior to the 
end of the war. Prior to December 7, 1941, Carlo Wedc- 
kind & Co., Palermo, had customers in the Northern Euro- 
pean countries including Germany. 


6) Arturo Mueller managed the firm Carlo Wedekind 
& Co., Palermo, from 1935 until the early part of 1943. 


7) Arturo Mueller during the years 1941, 1942, and part 
of 1943 reported to Carlo von Wedekind on matters con- 


nected with Carlo Wedekind & Co., Palermo, including 
annual balance sheets and occasionally on family matters 
such as family pensioners and care of family graves. 


8) Oscar von Wedekind, brother of the original plain- 
tiff, took no part in the supervision or management of 
Carlo Wedekind & Co., Palermo, after some time long 
prior to 1941. 


9) Prior to the outbreak of the war in Europe, Carlo 
von Wedekind had made trips to Italy and had conferred 
with Arturo Mueller concerning the business of Carlo 
Wedekind & Co., Palermo. He was not present in Italy at 
any time between December 7, 1941, and the end of the 
war. 


10) Prior to December 1941 and through the war years 
Chemieprodukte K.G. was a German company with its 
principal place of business in Berlin, Germany, which 
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manufactured bindings for corrosion protection of gas 
pipes, bituminous agents for the protection of gas 
pipes, varnishes and varnish paints, soap, perfumes and 
cosmetic articles, bituminous and water mixtures for road 
construction, and insulation agents. 


11) Chemieprodukte K.G. owned the ‘‘Denso’’ patent, as 
well as other patents, the foreign rights in which were 
sold in 1929 to Fides A.G., Zug, Switzerland. 


12) Fides A.G., Zug, Switzerland, was a Swiss corpora- 
tion dominated and controlled by Carlo von Wedekind, 
the original plaintiff in this action. 


13) Arobiga A.G. was a Swiss corporation registered in 
the commercial register since 1930 as having as its pur- 
pose the acquisition and exploitation of inventions, proc- 
esses and industrial rights, especially in the field of rust 
preventives. 


14) In the early 1930’s the foreign patents held by Fides 
A.G. were taken over for exploitation by Arobiga A.G., 
all of whose stock was purchased by Fides A.G. from 
Carlo von Wedekind in 1932. 


15) In 1935 Chemieprodukte K.G. entered into a con- 
tract with Arobiga A.G. authorizing the former to license 
the latter’s patents in foreign countries for which Arobiga 
would receive from Chemieprodukte one third of the net 
profits from such licenses, the remaining two thirds being 
divided equally between Chemieprodukte and the original 
inventor. 


16) Bach year from 1940 until 1944 Arobiga A.G. re- 
ceived a license accounting and payment of license fees 
from Chemieprodukte K.G. 


17) In 1944 Nidag Fotocolor G.m.b.H. was a Swiss 
limited liability company with a total capitalization of 
30,000 Swiss francs, 24,000 of which were owned by Arobiga 
A.G. and 2,000 of which were owned by Carlo von Wede- 
kind. 
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18) In 1944 Nidag Fotocolor G.m.b.H. contacted Chemic- 
produkte K.G. with respect to a cheap process which 
Nidag had for reproducing multicolored prints and Chemie- 
produkte acted as intermediary between Nidag and one 
Mr. Seeman of Leipzig, Germany, who considered taking 
over the process. The negotiations between Nidag, Chemie- 
produkte and Mr. Seeman did not materialize. 


James H, Mann 
Attorney for Plaintiff 


Mary P. Cuark 
Attorney for Defendant 


Decision of October 17, 1960 


The Court. This is an action under Section 9(a) of 
the Trading with the Enemy Act, Title 50 of the United 
States Code, Appendix section 9(a), to secure the return 


of certain property seized by the Alien Property Custo- 
dian during World War II, on the ground that it was 
owned by an enemy. 


The action was originally brought by Carlo von Wede- 
kind. He died during the pendency of the action, and 
the present plaintiff, Horst von Hennig, was substituted 
as party- plaintiff in his capacity as ancillary executor of 
the estate of the original plaintiff. The property that 
was seized by the Alien Property Custodian is capital 
stock of Empire State Properties and Trading Corpora- 
tion, which is a corporation organized under the laws of 
the State of New York. It is a holding company or an 
investment company controlled entirely by the family of 
which the original plaintiff was a member. It owned 
certain investments belonging to the family. It is claimed 
that the value of the seized shares is approximately 
$1,100,000. 
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The defenses of the Government may be divided into 
two groups. First, objections to the standing of the 
plaintiff to maintain this action, it being contended by the 
Government that the original plaintiff was not an eligible 
claimant under the abovementioned statutory provision; 
and second, defenses going to the merits of the claim. On 
motion of the defendant, to which the plaintiff consented, 
an order was made by the Court directing a separate 
trial of the issue as to the status of the original plaintiff, 
in advance of the trial of the remaining issues. This 
issue is now being tried, the question being whether under 
Section 9(a) of the Trading with the Enemy Act the 
original plaintiff was an eligible or qualified person who 
might maintain such a suit. 


The pertinent provisions of Section 9(a) permit an 
eligible claimant to institute a suit in equity in this Court 
to establish his right, title and interest to property that has 
been seized by the Alien Property Custodian, and provide 
that if it is so established the Court shall order the 
payment, conveyance or delivery of the property, as the 
ease may be, to the plaintiff. Eligible claimants are de- 
fined in this section as ‘‘any person not an enemy or ally 
of an enemy.’’ Section 2(a) of the same act defines the 
word ‘‘enemy’’ as including any individual, partnership or 
other body of individuals of any nationality resident within 
the territory of any nation with which the United States 
is at war, or resident_outside of the United States and 
doing business within such territory. There are other 


provisions in that section not here material. 


It is claimed by the Government that the original plain- 
tiff was a resident outside of the United States, doing 
business within the territory of nations with which the 
United States was at war, namely, Italy and Germany. 
Consequently the issue to be determined at this trial is 
whether the original plaintiff was a person residing out- 
side of the United States and doing business within Italy 
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or Germany, or both. Most of the facts are not in dis- 
pute, although inferences to be drawn from them are in 
controversy. The trial has been greatly simplified not 
only by the cooperation of counsel but as a result of a 
very thorough and exhaustive pretrial conducted by the 
Assistant Pretrial Examiner of this Court, which culmi- 
nated in a very comprehensive and detailed pretrial 
order. In addition there were certain further facts stip- 
ulated. 


The basic facts are that the original plaintiff, Carlo 
von Wedekind, was born in Sicily of German parents. 
He apparently had dual citizenship at birth, but elected 
to be a citizen of Germany, as jt is stipulated that he was 
a citizen of Germany. From sanis}timaporiocstoeUesene 

, when this country entered World War II, until the 


time of his death in 1957, von Wedekind resided 


in Switzerland. 


perlertnbormncatern 
The grandfather of the original plaintiff had organized & 


a concern or a firm under Italian law in Palermo, Sicily 
known as Carlo Wedekind & Company. This concern 
conducted a retail business throughout Italy in various 
domestic appliances, such as radios, refrigerators, motors, 
et cetera, as well as in citrus fruits. This business con- 
tinued during the years 1941 and 1942, after this country 
entered the war. 


Carlo Wedekind & Company is what is known under 
Italian law as a Societa in nome Colletivo. Testimony was 
given by experts in the law of Italy as to the status of 
such a Societa from a legal point of view. It is of course 
a mistake to try to test Roman law concepts by common 
law ideas. Nevertheless, useful analogies may be drawn 
between the two systems. 


A Societa in nome Collectivo under Italian law is an asso- 
ciation of individuals. Its firm name must consist of the 
name of one or more members of the concern. Every 
member of the concern is liable for its debts if creditors, 
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after endeavoring to satisfy their demands out of the 
assets of the firm, find themselves unable to do so. On 
the other hand, such an association may sue and be 
sued in its common name as though it were an entity. 
There seems to be some uncertainty among Italian 
jurists as to whether such an association is or is not 
a juridical person or a separate artificial entity. 


The Court is of the opinion that an association such 
as has been described is analogous to a general partner- 
ship under American law, rather than to a corporation. 
It lacks one of the most vital indicia of a corporation, 
namely, freedom from liability for its debts on the part 
of individual members. The fact that the association may 
sue or be sued in its common name is not conclusive of 
the matter. There are many instances in which a part- 
nership under American law may sue and be sued in its 
common name, as is indicated by Rule 17, for example, 
of the Federal Rules of Civil Procedure. So too, in some 
of the States, a partnership is now given capacity to sue 
or be sued in its common name. 


Carlo von Wedekind, the original plaintiff, owned a 
half interest in this concern, the other half being owned 
by a brother who lived in Germany. Carlo von Wedekind 
gave a power of attorney to one Arturo Mueller to 
manage the business of the concern. which Mueller con- 

‘“Fmmued to do from 1935 until 1943. From time to time 
Arturo Mueller reported to the original plaintiff and con- 
ferred with him concerning the affairs of the company, 
asking for his advice and directions. One of the witnesses 
described Carlo von Wedekind as the supervisor though 
not the manager of the concern. In view of these facts 
the Court reaches the conclusion that the original plain- 


tiff, Carlo von Wedekind, was ing_on business in 
Tialy through Carlo Wedekind & Company. 

Even if under the Italian law a Societa in nome Col- 
letivo were to be regarded as a corporation, this cir- 
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cumstance would not advance the plaintiff’s cause. If it 
was a corporation, it would have been a closely held 
family corporation in which the original plaintiff had a 
half interest and the activities of which were continuously 
supervised_by_ Itt nder these circums Sequity 
would pierce the veil of the corporate entity. Even under 
these circumstances the Court would conclude that the 
original plaintiff was carrying on business in Italy during 
the crucial years. 


It is further urged by the Government that the original 
plaintiff carried on business in Germany in the following 
manner. A Swiss corporation known as Arobiga A. G. 
had its principal place of business in Switzerland. It 
entered into a contract with a German corporation known 
as Chemieprodukte K. G., having its principal place of 
business in Berlin, Germany, for the exploitation of certain 
patents owned by Arobiga. The contract is not available 
and therefore was not produced. Its terms are unknown. 
Chemieprodukte from time to time issued licenses for the 
use of these patents in foreign countries. Arobiga re- 
ceived from Chemieprodukte a specified percentage of the 
net profits realized by Chemieprodukte from such licenses. 
Evidence was introduced to the effect that the business 
of Arobiga was dominated and directed by the original 
plaintiff. 


The Government contends that these facts are sufficient 
to justify a conclusion that the original plaintiff was 
doing business in Germany and other enemy-oceupied 
territories. The Court is of the opinion, however, that 
this inference is not warranted on the basis of the evidence 
in this case. First, there is no evidence as to what the 
connection was between the original plaintiff and Arobiga, 
other than the fact that the original plaintiff was directing 
its activities. More than that, however, there is no 
evidence as to whether Chemieprodukte was issuing licenses 
as agent of Arobiga or whether it was doing so as an 
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independent contractor. If the former was the case, an 
inference might well be drawn that Arobiga was doing 
business in Germany and other enemy-occupied territory. 
If the latter is the case, no such deduction is justified. 
As just stated, there is no evidence on this point, although 
the fact that Arobiga was receiving from Chemieprodukte 
only one third of the net profits from the licenses would 
seem to indicate that the two concerns were independent 
contractors rather than that they maintained the relation 
of principal and agent. 


Thus the Court concludes that the original plaintiff, 
on the basis summarized, was doing business in Italy 
during the crucial war years. It is urged, however, as 
a matter of law in behalf of the plaintiff that doing 
business in Italy was not within the definition of Section 
2 of the Act, on the theory that Italy should not be re- 
garded as enemy territory. This contention is predicated 
on Section 1 of the Act of August 5, 1947, 61 Stat. 784. 
That section authorized the President to return, in ac- 


cordance with the procedures provided for in Section 32 
of the Trading with the Enemy Act, as amended, any 
property that before its seizure was the property or in- 
terest of Italy or a citizen or subject of Italy, or a cor- 
poration or association organized under the laws of Italy. 


There are two difficulties with this contention of the 
plaintiff. One is that the authority granted to the Presi- 
dent by the Congress by this statute was extended only 
to such property as had been the property of a citizen 
or subject of Italy. The original plaintiff was a citizen of 
Germany. 


The second difficulty the plaintiff confronts in this re- 
spect is that this authority is limited to a return of 
property in accordance with the procedures provided for 
in Section 32 of the Trading with the Enemy Act. That 
section authorized the President to return seized property 
of certain types to individuals included within certain 


specified classes. The Supreme Court has ruled, however, 
that this section confers on the President or his nominee 
certain administrative discretion and that this discretion 
is not subject to judicial review. Schilling v. Rogers, 363 
U.S. 666. No action may be maintained, therefore, under 
Section 32 if the President or his nominee—in this in- 
stance the Attorney General—declines, in the exercise of 
his discretion, to return any property referred to in that 
provision. Consequently this Court is limited to the re- 
strictions of Section 9(a) and the definition contained in 
2(a) of the Act in determining whether this action may 
be maintained. 


The Court concludes that the original plaintiff was not 
a qualified claimant under Section 9(a) of the Trading 
with the enemy Act, on the ground that during the crucial 
war years he was doing business in enemy territory, to-wit, 
Italy. In view of these considerations the Court will 
render judgment dismissing the action on the merits. 


The transcript of this oral decision shall constitute the 
findings of fact and conclusions of law. Counsel will 
submit an appropriate judgment. 


Filed November 29, 1960 
Judgment 


The above cause came regularly on for trial before the 
Court on October 13, 14 and 17, 1960, and was duly sub- 
mitted for consideration and decision, and the Court, after 
due deliberation rendered its oral decision on the 17th 
day of October 1960, the transcript of which constitutes 
its findings of fact, conclusions of law and order for judg- 
ment. 

Now, therefore, pursuant thereto, it is determined by 
the Court that the original plaintiff, Carlo von Wedekind, 
was not a claimant qualified to maintain suit under Sec- 
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tion 9(a) of the Trading with the Enemy Act, as amended, 
on the ground that during World War II he was doing 
business within enemy territory, to-wit, Italy, and it is 


Orperep, ApsupcEp aND Decrexp that the plaintiff take 
nothing by his complaint and that the above entitled action 
be and it hereby is dismissed on the merits, and that the 
defendant recover of the plaintiff, Horst von Hennig, 
Ancillary Executor of the Estate of Carlo von Wedekind, 
deceased, his costs of action to be hereinafter taxed. 
Dated: November 29, 1960. 


/3/ ALEXANDER HOLTZOFF 
United States District 
Court Judge 


Filed Dee. 27, 1960 
Notice of Appeal 


Notice is hereby given that Horst von Hennig, Ancil- 
lary Executor of the Estate of Carlo von Wedekind, de- 
ceased, the plaintiff above named, hereby appeals to the 
United States Court of Appeals for the District of Colum- 
bia Cireuit from the final judgment entered in this action 
on November 29, 1960. 


Penis, Mann, Riemer & Luxrorp 


By James H. Mann 
1210 18th Street, N. W. 
Washington 6, D. C. 
Attorneys for Plaintiff 
Appellant 
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Filed January 26, 1961 
Notice of Appeal 


Notice is hereby given that William P. Rogers, Attorney 
General of the United States as Successor to the Alien 
Property Custodian, defendant above named, hereby ap- 
peals to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the final judgment entered in 
this action on November 29, 1960, only insofar as it fails 
to determine that the original plaintiff, Carlo von Wede- 
kind, was also doing business within Germany and German- 
occupied territory during the crucial war years. 


Irvine JAFFE 
Mary P. Cuark 
Attorneys for Defendant- 
Appellant 
Office of Alien Property 
Department of Justice 
Washington 25, D. C. 
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EXCERPTS FORM TESTIMONY AND PROCEEDINGS! 


3 Mr. Mann: Your Honor, in this case we have a 
rather unusual situation and I would like for you to 
direct us as to how to proceed. 

The situation is this: We had two issues in this case. 
They were separated for trial and we are trying the 
issue of jurisdiction today, as to whether the original 
plaintiff in this case was an enemy by virtue of doing 
business. Now, this is an issue which— 


* * * * * * * * * * 


4 Mr. Mann: The point I am trying to make is this, 
that the so-called ‘‘doing business’’ issue is one that 

has in reality been pressed by the Government. We are 
going to be relying principally upon witnesses that were 
called by the Government. Now, if I am required to go 
first, I will be reading just excerpts of the direct testi- 
mony of the Government’s witnesses and reading— 

The Court: Well, what is your problem? 

Mr. Mann: I wonder if in this circumstance it would 
not be better if the Government went first. 


e * bad * * * e * es e 


U! The Court: I will hear from the Government as 
to the question of procedure. 


Mrs. Clark: I will leave it entirely up to the 
Court. 

The Court: It seems to me that unless there is some 
particular reason for following a different procedure or 
unless both sides stipulate otherwise, that is part of the 
plaintiff’s cause of action and he ought to proceed first. 
Do you have any other ideas? 

Mrs. Clark: No. The burden is certainly on him. 


1 Testimony obtained through deposition and printed in this joint appendix 
is printed in sequence irrespective of whether it was introduced by the plaintiff 
(appellant and cross-appellee) or by the defendant (appellee and cross- 
appellant), and the party offering the testimony is indicated by [Mann] for 
the plaintiff and [Clark] for the defendant. Asterisks indicate omissions 
in the typewritten transcript of the trial proceedings and + signs indicate 
omissions in the depositions of witnesses. 
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The Court: I think so. 
Then you may proceed in your own way, Mr. Mann. 


* * s * * * * * * 


The Court: Suppose you bear with me a moment 
while I read the stipulated facts. 


(Brief pause.) 


The Court: Mr. Mann, what additional facts do you 
wish to prove? I have examined the facts stipulated in 
the pretrial order and in the statement of facts. What 
additional facts would you like to prove? 
Mr. Mann: If your Honor please, I think that on two 
of the transactions I would rest on the facts that we 
have stipulated, namely, on the Arobiga, Chemieprodukte, 
the license fee transaction, and the Nidag Fotocolor so- 
called transaction. I would not put in any further evi- 
dence on those two. In the case of the ownership and 
the Government’s alleged control of Carlo Wedekind & 
Company, I would put in certain evidence from the depo- 
sition of Mr. — 
The Court: Are you ready to proceed now? 
Mr. Mann: I am ready to proceed, your Honor. 
The Court: You may proceed, just so long as you do 
not duplicate the facts that are stipulated. 
Mr. Mann: No, your Honor. I intend to put in 
39 nothing on the Arobiga and nothing on the Nidag. 
I would reserve the right, however, depending on 

what Mrs. Clark puts in, to have rebuttal. 

The Court: You do not have to reserve that right. That 
is a right given you by the rules. 

Mr. Mann: Thank you, sir. 

Coming now to the matter of the little company in Italy, 
Carlo Wedekind & Company, I would like to read from 
the deposition of Mr. Arturo Mueller, M-u-e-]-1-e-r. 

Now, Mr. Mueller was a witness who was called by 
the defendant to have his deposition taken. I would like 
to start reading his testimony. 
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Arturo Mueller 
40 (Mr. Mann] 
“Direct Examination [by Government counsel] 


“<Q. Would you please state your full name? A. Arturo 
Mueller. 

‘*Q. Please tell me when and where you were born? A. 
September 21, 1903, in Palermo. 

“<Q. What is your nationality? A. Italian. 

“*Q. What is your profession or trade? A. Business- 
man. 

“*Q. Did you ever know a business firm named Carlo 
Wedekind & Co., Palermo? A. Yes. 

“*Q. Did you ever have anything to do with it? A. I 
worked for many years with it. 

**Q. Do you mean you worked for many years in the 

firm as an employee? A. Yes. 
41 “<Q. Can you tell me during what years you were 
employed by the firm Carlo Wedekind & Co., Pal- 
ermo? <A. From 1925 up to the war; that is to say, to 
the end of the war, 1943—1943 because afterwards I was 
drafted without having a chance to dissolve my employ- 
ment. 

“<Q. Do you mean to say that your work and employ- 
ment with Carlo Wedekind & Co. came to an end in 1943 
because of the war events? A. Yes. 

“*Q. Do you recall in what month of 1943 you stopped 
doing any work for Carlo Wedekind & Co.? A. I had 
been used in the military service by the Germans in the 
beginning of 1943, in April, May, but it was possible 
for me besides to watch the firm, to look after the firm 
and in May I left Palermo and I was in Rome in the 
military hospital, I was ill. 

“‘Q. Mr. Mueller, could you tell me what title or what 
rank you had during the years 1925 to 1943 when you 
worked for Carlo Wedekind & Co.? A. From 1925 on I 
was an employee and about in the year 1930 the firm 
was reduced considerably in its size because it worked 
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with losses and nearly all employees were dismissed but 
as Mr. Wedekind did not want to close out the 
42 firm because already their grandfather had owned 
that firm here in Palermo, I was authorized to 
carry it on in a small size, although they knew that there 
was nothing to be gained, or little at least. 

“‘Q. When the reduction of the staff of the employees 
came and when you continued on with the firm, what was 
your title or function? A. I was practically the manager 
of the firm and from time to time I have reported about 
what I was doing, I was a ‘Prokurist’. 

“Q. After that reduction in size of the firm, were you 
able to build it up again or not? A. In the first years 
we had further losses and then slowly it improved. 

“‘Q. How many employees did the firm have during the 
years 1938 to 1943? A. Perhaps four or five, it has 
changed; sometimes more and sometimes less, just about 
five. 

“‘Q. And in addition to those five, did you have con- 
sultants or associates in the firm? <A. In the firm was 
Mr. Mormino. He was not an employee but he had a 
share in the sales of the radio section; and for the 
technical section cooperated the Engineer Di Pasquale as 
a technical advisor, but he had besides that a firm of 

his own. 
43 “*Q. Mr. Mueller, would you say that among the 
employees here in Palermo, you were the top em- 
ployee during the years of the 1930’s until 1943? A. Yes, 

““Q. Did you have anything to do with keeping the books 
and records of your company? <A. Yes. 

“Q. And are you familiar with business correspondence 
that occurred during those years? <A. Yes, in general 
lines, as far as I remember, it was me who did it.” 

Yoyo v or 


* * * * ° ° * * * * 


44 “‘Q. Mr. Mueller, for the record, can you state 
what the date of this letter is, marked Defendant’s 
Exhibit No. 3 for identification? A. October 10, 1940. 
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“<Q. In that letter you mentioned something about ad- 
vertising in the ‘Fruit Trade’? A. Oh, what do you want 
to do with that? 

*¢Q. I wish to ask you now, was that a trade paper in 
which you advertised? A. Yes, it was a German paper on 
the fruit trade, on the trade in tropical fruit. 

*¢Q. Tell me whether any fruit was sent by Carlo Wede- 
kind & Co. Palermo, to the northern countries? A. Yes; 
do you want to know the countries? 

“<Q. Yes, please tell me the countries? A. Norway, 
Sweden, Denmark, Finland; Danzig, Germany Switzerland 
and Hungary. I believe that is all. 

*¢Q. And in which manner, in which conveyances would 
these fruit shipments be transported? A. In chests, in 
boxes and creates. 

“<Q. What I really meant, were shipments made of just 

one or two boxes of oranges, and lemons perhaps, 
45 or were they made of freight-car-loads of fruit? A. 

In freight cars, in freight ‘Wagons’.”’ 

J * * s* * * * 


134 [Mrs. Clark] 


“<Q. In the same letter marked Defendant’s Exhibit 
No. 3 for identification, you also report about a new con- 
nection you made under the heading herein ‘Agrumen- 
Derivatives’? <A. Yes. 

““Q. Were you able to develop any such new business? 

A. No, it was just a small man who did these 
135 powders, it was just a small man who produced these 
powders. It did not work. There was a big factory, 
too, here which had also issued or manufactured, or came 
out with such powder but that, too, was not developed. 

“<Q. In the last paragraph of your letter you talked 
about your trip, possibly to Switzerland, did you not? 
A. Yes. 

“<Q. Tell me, please, whether you made the trip or not? 
A. I went to my mother and on the way back I made a 
stop between trains. 
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“Q. And whom did you see during that stop or lay-over 
between trains? A. Carlo von Wedekind. I think I was 
there for two hours.’’ 

ie Ate te eck: 


(Mr. Mann] 


“‘Q. In that letter Carlo offers to look around for a 
replacement for Mr. Tschinke, does he not? <A. Yes. 

“‘Q. Who was that Mr. Tschinke who had to be replaced? 
A. He was an employee who had experience in the trop- 
ical fruit trade and he was drafted and so he left and 
I did not receive anybody to replace him, I had to do that 
all myself. 

‘‘Q. In this letter Carlo offered to look around for a 
replacement for Mr. Tschinke. Did you ask him to look 

around or not? A. I do not think so. May I add 
46 something to the question? You said ‘Mr. von 
Wedekind offered to find a person replacing 
Tschinke’. That is not written here. He writes ‘Should 
I look for a person replacing him?’, but he never did so. 

“*Q. Yes, he asked whether he should look around. Did 
you ask him to look around and get another man? A. 
No, no, I never asked for it. That, I always did myself 
because I wanted to know the people, the employees. 

“Q. In this letter Carlo von Wedekind also wrote 
that he deems it best if you would enclose a letter to 
Mr. Scipio of Bremen. A. And? 

“‘Q. Did you write such a letter for Mr. Scipio in 
Bremen? A. I do not remember. I believe they were some 
relatives of his wife or friends but we never worked with 
those people there.’’ 

our er wou 


* * 


[Mrs. Clark] 


““Q. Do you have here in Palermo any copies of those 
various letters which are referred to in your letters which 
we have introduced here so far? A.I have no corre- 
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spondence any more from before the war or from before 
the end of the war.’’ 


roy ete 


s s s * * * * * * 


136 “*Q. In that letter you wrote about merchandise in 
Todi. Tell me how much merchandise was in Todi, if 
you remember, and who looked after that merchandise? 
A. Mr. Mormino had gone to Milan and there he had been 
able to buy some merchandise but as in the meantime it 
had become impossible to send that merchandise to Palermo, 
he had that merchandise sent to Todi where he had gone 
with his wife and daughter because his wife had her rela- 
tives there; therefore, this merchandise was stored in Todi. 
“<Q. In the letter you wrote on page two of the original 
that the total value of the merchandise in Todi can be 
estimated as exceeding one-third of the entire value of the 
firm. Did you write that? A. Yes. 

“*Q. Would you say the amount of merchandise in Todi 
was rather considerable, the value was rather great? <A. 
It was at the time about four hundred or four hundred and 
fifty thousand liras.”’ 


ete te a 


153 “<Q. Was it, as you wrote, about the equivalent of 
over one-third of the entire value of the whole firm? 
A. Yes, I have written it here. 

‘*Q. Was there merchandise outside of Todi which 
154 also was saved in 1943? A. There was in Palermo 
merchandise in the business and Di Pasquale had it 
brought out to Termini, had it removed to Termini and a 

part I had already moved to Termini. 
“<Q. On the last page of the original you suggested to 
Mr. Carlo von Wedekind that he should issue a new au- 
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thority to sign a ‘Prokura’ to Mr. Mormino. Did you 
write that here? A. That is written here, yes, but it never 
was carried through because on July 25th the Fascism was 
breaking down also and practically all further correspond- 
ence was impossible. 

“‘Q. With reference to this ‘Prokura,’ this authority 
to sign, was it true or not that Carlo von Wedekind’s 
signature was required to issue it? A. Yes.’ 


tactatacta 


* ° * * * « * * « 


““Q. Who determined your salary and remuneration? A. 
Mr. von Wedekind. 

“*Q. What is the first name of Mr. von Wedekind? 
155A. Carlo. 

“*Q. Who were the owners, or who was the owner, 
of Carlo Wedekind & Co. Palermo? A. At what time? 

“*Q. Please start about in the 1930’s, perhaps 1935? 
A. First they were Carlo and Oscar von Wedekind, and 
Ottolenghi, that was the brother-in-law, and then Otto- 
lenghi left the firm because of ‘race’ reasons, because of 
the Italian racial laws. Then there remained as owners 
Oscar and Carlo von Wedekind. 

“‘Q. And in approximately what year did Mr. Ottolenghi 
leave the firm? A. I think towards 1935, I cannot tell 
exactly. 

**Q. And after Mr. Ottolenghi left, did the ownership 
of the firm remain the same until the end? A. Yes. 

“Q. Did Oscar von Wedekind participate in the super- 
vision and _direction of the business? A._No, 

“‘Q. Which brother did? A. Carlo von Wedekind. 

“‘Q. What happened to the firm after the collapse of the 

Fascist regime? A. Of the ‘Fascist regime’ or of 

156 the breaking at the end of the war? 
“<Q. Well, I am aiming at the question whether 
or not the firm was placed under sequester? A. I think 
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in 1944 the firm was put under sequester. I was not there 
then. 

“<Q. Did the time come when the firm was released from 
sequestration? A. Yes, I do not remember any more if it 
was 1952 or 1951. 

“‘Q, Did the firm resume business operations in Palermo 
or elsewhere? <A. No.’’ 


158 Mrs. Clark. I would now like to offer as Defend- 
ant’s Exhibit 9 a certification from the Superior 
Notarial Archives of Palermo. 


* * ° * * ° * * ° ° 


Mr. Mann. I have not seen the document that was 

159 offered prior to the trial, and I wonder if I might 

just have a moment to look it over, in order that I 
might determine whether I wish to object to it. 


* * * o * * * s * ° 


Mr. Mann. Your Honor, I object to this document, be- 


cause I think Mrs. Clark is introducing an element here 
that is contrary to our stipulation. 
The Court. The stipulation of facts stipulated certain 
facts. It doesn’t preclude anybody from proving addi- 
tional facts. 
160 Mr. Mann. If the purpose of the document which 
Mrs. Clark is offering is to show the withdrawal of 
the partner, Ottolenghi, I would have no objection. 
The Court. Well, that is all it is for, as I understand it. 
Mr. Mann. On the other hand, Your Honor, if Mrs. 
Clark is offering that document in an attempt to show 
later on that the societa was not properly constituted and 
acting, I say that that— 
The Court. I don’t understand that that is claimed; 
is it? 
Mrs. Clark. That the societa was not extended; it ex- 
pired in ’41, and it was not extended. Therefore it was— 
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The Court. I will admit this document. Objection over- 
tuled. You know, when a court is passing on objections 
to evidence, it doesn’t pass on the probative value or 
probative effect of the evidence, but only determines 
whether it is admissible under the rules of evidence. 


(Certification of extension of partnership, with trans- 
lation, was marked and received in evidence as Defendant’s 
Exhibit No. 9.) 


Mrs. Clark. I offer now as Defendant’s Exhibit 10 a 
certification from the Chancellor of the Tribunal in Pa- 
lermo, to the effect that no further extension of this part- 

nership, Carlo Wedekind & Company, is on record in 
161 ‘the Tribunal at Palermo (handing offered exhibit to 
counsel), 

The Court. These were not marked at pretrial? 

Mrs. Clark. We didn’t get them, Your Honor. That is 
why I don’t have photostats of them. We have just re- 
ceived them, 

The Court. You mean you received them subsequent to 
the pretrial? 

Mrs. Clark. Yes, in fact just this week. 

The Court. I think it would have been a good idea, 
however, to have shown them to opposing counsel before 
the trial. That expedites matters at the trial. 

Mr. Mann. Your Honor, I must again object to this 
as being contrary to the agreed statement of facts, to which 
we have agreed. 

The Court. What provision of the agreed statement of 
facts does it contradict? 

Mr. Mann. No. 4, if Your Honor please. No. 4 reads 
as follows: 


“‘Carlo Wedekind & Company, Palermo, was a firm organ- 
ized under Italian law as a societa in nome collettivo.’’ 


The Court. I have it before me. How is there any 
contradiction? 
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Mr, Mann. Well I thought we were stipulating there, 
Your Honor, the nature of the firm. 
162 The Court. You were. 
Mr. Mann. And I hadn’t expected and I am sur- 

prised now that we are attacking the legality of it. 

The Court. No, that is not what is being done at all. 
I think you are perhaps under a misapprehension. Para- 
graph 4 of the agreed statement of facts is a stipulation 
that Carlo Wedekind and Company was a firm organized 
under Italian law as a societa in nome collettivo. The 
exhibit now being introduced is not in contradiction. 

Mr. Mann. Your Honor, I thought that we were stipu- 
lating that this was a legally organized and existing societa. 

The Court. Yes, and that is admitted. 

Mr. Mann. Legally organized and existing at the time 
in question. 

The Court. I don’t see that that is in the stipulation. 

Mr. Mann. That is what I thought we were stipulating 
to, and I think that is what Mrs. Clark thought we were 
stipulating to. 

The Court. I am going to admit the exhibit. 


(The certification of Chancellor of Tribunal of Palermo, 
October 6, 1960, with translation, was marked and received 
in evidence as Defendant’s Exhibit No. 10.) 


163 Mr. Mann. In that case, Your Honor, I am sur- 
prised by these documents that are being introduced 

now, because in my opinion it is contrary to our stipulation. 

The Court. I have ruled that it is not contrary to the 
stipulation, and counsel should not state his own opinion. 
You can submit an argument, but not a statement of your 
own personal opinion. As I say, I have ruled that there 
is no contradiction of this stipulation, in this exhibit. 

You may proceed. 

Mrs. Clark. I think I ended with page 16 of the 
transcript. 

The Court. Now, just a moment. Naturally I am not 
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too familiar with documents of a foreign country. What 
part of this document do you rely on? What provision or 
clause in this document do you rely on? 

Mrs. Clark. You are referring to the Notarial Archives 
document, Exhibit 9? 

The Court. Exhibit 10. What provision of this docu- 
ment do you rely on? 

Mrs. Clark. The last three lines, ‘‘that there are no other 
annotations.”’ 

The Court. Oh, you seek to have the Court draw the 
inference from that last sentence that no extension was 
filed? Is that it? 

Mrs. Clark. Yes, that this is the last extension on 
164 file. 

The Court. Have the original articles of incorpo- 
ration or of the organization of this societa been introduced 
in evidence? 

Mrs. Clark. No. 

The Court. Then the Court doesn’t know whether they 
expired. 

Mrs. Clark. It was stipulated that this company started 
many years ago, in fact in 1828 or ’29. 

The Court. Yes. But there is nothing in the stipulation 
to the effect that there was any time limitation. 

Mrs. Clark. That was testified to by Dr. Sella. 

The Court. What did he testify on that point? 

Mrs. Clark. That a societa in nome collettivo had to, 
in its original papers, specify a period of duration. 

The Court. Yes, that is correct. I remember that testi- 
mony. But is there any evidence here what period was 
specified? 

Mrs. Clark. No. 

The Court. Then for all we know it may stili be in 
existence. 

Mrs. Clark. No. We have this agreement of 1938, this 
Exhibit 9, which shows it was renewed as of 1938; it was 
renewed for three years. 


62 


The Court. I see. 
165 Mrs. Clark. Then Exhibit 10 is a certification from 
the Tribunal, the Chancellor at the Tribunal at Pa- 
lermo, referring to this agreement of 1938 extending the 
firm for three years, and certifying that there is no other— 

The Court. Just a moment. Let us go back to No. 9. 
Where is the provision extending this for three years? 
This is a rather long document, also. 

Mrs. Clark. Yes. On page 3. 

The Court. ‘‘That we in fact do extend the duration of 
the company, Carlo Wedekind & Company, for three years 
from today.’’ I see. I think that clarifies my thinking. 
Thank you very much. 

Mrs. Clark. It is also mentioned on page 2 of that same 
Exhibit 9. The sixth line from the top of page 2 refers 
to the extension. 

The Court. Yes; thank you. Let’s proceed. 

Mrs. Clark. Page 17 of the transcript, the last three 
questions and answers, the only questions and answers on 
that page. 


(The stated portion of the deposition follows :) 


“‘Q. Mr. Mueller, will you please look at this document 
and tell me whether you can identify it and what it is? 
A. It is my power of attorney. 

“<Q. Who issued that power of attorney or ‘Pro- 
166 kura’ to you? A. Carlo von Wedekind. 

‘*Q. In what year did Mr. Carlo von Wedekind 
issue those powers to you? A. It has been registered in 
Palermo on June 8, 1935.’’ 


‘*Q. With which office in Palermo has it been registered? 
A. With the Notary Dottor Gioman Battista Cavaretta. 

“*Q. Would you be good enough to put this document 
aside and answer questions just from your memory? A. 
Yes, 
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‘“*Q. What did this power which Carlo issued to you, 
authorize you to do? A. Practically to carry through all 
business for the firm, to manage the firm with a limitation 
in the amount for which I could sign. Practically, that 

was a theory because in the course of the years if 
167 once an amount was higher, I have always managed 
the business because I only had a rather loose con- 
tact; I did not write expressly once more for a business 
which was over ten thousand lira, I did not write for each 
business which was over ten thousand liras. At the time, 
ten thousand liras was a rather high amount because our 
sales were each about two or three thousand liras or less.”? 
you yt 


iad e ° ° ° * ° . e * 


“*Q. Mr. Mueller, as to this document which I again ask 
you to take into your hand, which is marked Defendant’s 
Exhibit No. 9 for identification, did you not at about the 
time of its issuance see and read this document? A. Yes, 
at any rate. 

“*Q. Does it say in there that you were present before 
the notary? <A. Yes, 

“*Q. Were you present? A. Yes. 

“*Q. Is this the power, is this the ‘Procura’ which 
168 was in force until the very end, in 1943? A. I be- 
lieve so. 

“*Q. Well, tell me if another power was issued to you? 
A. I do not think so. 

“Q. As to this document marked Defendant’s Exhibit 
No. 9 for identification, can you identify it in all respects 
as a true photostat of the power of attorney filed with the 
authorities in Palermo? A. I am firmly convinced of that.’’ 

teate ay ta st: 


* ° ee & e . * * . * 

“*Q. Ihave just a few questions. Where was your salary 
paid to you? A. I have paid it to me, myself. 

‘<Q. Was any part of the salary paid in another country? 
A. In Switzerland, two hundred francs, 

*“Q. Do you mean two hundred franes per month or 
per year? A. Per month. 
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The Court. I see. 
165 Mrs. Clark. Then Exhibit 10 is a certification from 
the Tribunal, the Chancellor at the Tribunal at Pa- 
lermo, referring to this agreement of 1938 extending the 
firm for three years, and certifying that there is no other— 

The Court. Just a moment. Let us go back to No. 9. 
Where is the provision extending this for three years? 
This is a rather long document, also. 

Mrs. Clark. Yes. On page 3. 

The Court. ‘‘That we in fact do extend the duration of 
the company, Carlo Wedekind & Company, for three years 
from today.’’ I see. I think that clarifies my thinking. 
Thank you very much. 

Mrs. Clark. It is also mentioned on page 2 of that same 
Exhibit 9. The sixth line from the top of page 2 refers 
to the extension. 

The Court. Yes; thank you. Let’s proceed. 

Mrs. Clark. Page 17 of the transcript, the last three 
questions and answers, the only questions and answers on 
that page. 


(The stated portion of the deposition follows :) 


“*Q. Mr. Mueller, will you please look at this document 
and tell me whether you can identify it and what it is? 
A. It is my power of attorney. 

“*Q. Who issued that power of attorney or ‘Pro- 
166 kura’ to you? A. Carlo von Wedekind. 

“‘Q. In what year did Mr. Carlo von Wedekind 
issue those powers to you? A. It has been registered in 
Palermo on June 8, 1935.’’ 


* * ° e * ° ° ° ° * 


‘<Q. With which office in Palermo has it been registered? 
A. With the Notary Dottor Gioman Battista Cavaretta. 

“<Q. Would you be good enough to put this document 
aside and answer questions just from your memory? A. 
Yes. 
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“*Q. What did this power which Carlo issued to you, 
authorize you to do? A. Practically to carry through all 
business for the firm, to manage the firm with a limitation 
in the amount for which I could sign. Practically, that 

was a theory because in the course of the years if 
167 once an amount was higher, I have always managed 

the business because I only had a rather loose con- 
tact; I did not write expressly once more for a business 
which was over ten thousand lira, I did not write for each 
business which was over ten thousand liras. At the time, 
ten thousand liras was a rather high amount because our 
sales were each about two or three thousand liras or less.’? 
Te oi ate Ah 


“*Q. Mr. Mueller, as to this document which I again ask 
you to take into your hand, which is marked Defendant’s 
Exhibit No. 9 for identification, did you not at about the 
time of its issuance see and read this document? <A. Yes, 
at any rate. 

“‘Q. Does it say in there that you were present before 
the notary? A. Yes, 

““Q. Were you present? <A. Yes. 

“*Q. Is this the power, is this the ‘Procura’ which 
168 was in force until the very end, in 1943? A. I be- 
lieve so. 

“*Q. Well, tell me if another power was issued to you? 
A. I do not think so. 

“*Q. As to this document marked Defendant’s Exhibit 
No. 9 for identification, can you identify it in all respects 
as a true photostat of the power of attorney filed with the 
authorities in Palermo? A. I am firmly convinced of that.’’ 
YY yop 

° 


“Q. Ihave just a few questions. Where was your salary 
paid to you? A. I have paid it to me, myself. 

“*Q. Was any part of the salary paid in another country? 
A. In Switzerland, two hundred frances, 

“*Q. Do you mean two hundred francs per month or 
per year? A. Per month. 
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“¢Q. And who in Switzerland paid the two hundred 
169 frances to you? A. They were credited to me by the 
firm Fides. 
“Q. And which man, if you know, caused the money to 
be eredited to you? A. I believe Carlo. 
“<Q. But who was really responsible for your salary, 
were those both partners? A. As they were the owners, yes.’’ 


* . e * * a 2 es e a 
5 (Mr. Mann] 
‘Cross Examination 


“‘Questions by Mr. Mann: 


“‘Q. Mr. Mueller, was Carlo Von Wedekind ever in Italy 
in the period between December 7, 1941 and the end of 
the war? A. No, 

“‘Q. Did you receive more letters per year from Carlo 
Von Wedekind in the period 1935 to 1941 or during the 
years 1942 and 1943? A. I think more in the years before 


the war because afterwards it was also more difficult be- 
cause of the censorship and a letter took longer. 

“<Q. Mr. Mueller, did Carlo Von Wedekind know very 
much about the business, the technical operation of the 
business here in Palermo? A. He knew what I wrote him 
so generally in my relations. 

“‘Q. Carlo Von Wedekind was not a technical man and 
he did not know very much about what Engineer Di Pas- 
quale did, did he? A. No, not at all. 

“<Q. Carlo Von Wedekind did not know anything about 

radios and refrigerators, did he? A. No, no. 
51 “<Q. He did not even know from whom you bought 
them or to whom you sold them, did he? A. Of 
whom we bought them, he must have known because we 
represented two firms but he did not know to whom we 
sold them. 

“<Q. Did Carlo Von Wedekind know anything about the 
purchase and sale of fruit? A. No, it was me who sug- 
gested to him to take up the export of fruit. 
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“*Q. Is it not true that you ran the business here in 
Palermo and you ran it with a free hand? A. Yes. 

“*Q. And what Carlo Von Wedekind knew about the 
business is what he learned from you? A. Yes, only. 

“Q. Mr. Mueller, at one time the firm Carlo Wedekind 
& Co. Palermo, was an important firm, was it not? A. 
Yes, very; it existed since a hundred years but after the 
Ist World War it had been already once sequestrated and 
it did not recover. 

“*Q. From the period of 1939 when there was a reduction 
of the staff until the firm was liquidated, it was not an 

important business, was it? A. No, I already told you 
52 that it was reduced because it was passive, 

“Q. Mr. Charig has shown you Defendant’s Ex- 
hibit No. 8, that is the balance sheet for the year 1939-1940? 
A. Yes. 

“‘Q. Did the firm ever enjoy a better year than the year 
1939-1940? A. I do not believe so because that year seemed 
better, that was an illusion because the prices were all 
raised because of the war; it was somewhat better, maybe. 

“*Q. But even this shows inflated values, is that correct? 
A. Yes. As against the last pre-war year 1939, 1940 shows 
increased higher prices. I wanted to say that if there the 
totals sales seem to be higher, increased, it was not so 
as it appeared to be here because considering the mer- 
chandise, it was less, it was less increased. 

“Q. Was not the year 1940 a better business year for 
the firm than the year 1941? A, I believe so, I do not re- 
member any more. It may have been more or less the same 
but because of the progress of the inflation, the figures 
were higher, the actual per-unit sales were the same or less; 

also, because of the difficulties in buying merchandise 
53 which were greater and greater. 

““Q. The year 1942 was not a good business year 
for the firm, was it? A. The war could always be felt 
more and more and through the bombardments, the em- 
ployees would not come and everything went worse. We 
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had also to dislocate the firm from the place where it had 
been to another place because it was too near to the harbor. 

“*Q. Is it not a fact that in the year 1942, compared 
to previous years, the firm was practically out of business? 
A. Less; practically not, one cannot say, only towards the 
end of 1942 it was going down. 

“*Q. After the firm was released from sequestration it 
was liquidated, was it not? A. There was only a deposit 
of material, it was old and rusty, it was sold at cut rate. 

‘*Q. Who liquidated the firm? A. I did. 

“<Q. What did you receive, what amount of money did 
you receive when you liquidated all of the property of the 
firm? A. One-third of the liquidation. 

‘<Q. What was the liquidated value, what assets 
54 were received from the liquidation of the firm? A. 
Approximately one million and a half of today’s lira. 

“*Q. At the current rate of exchange, would that not be 
about twenty-five hundred dollars? A. Yes. 

“*Q. And you received one-third of that in lieu of your 
pension rights, is that correct? A. Yes, as severance 
payments. 

‘*Q. While the assets of the firm had been liquidated, 
the name of the firm continued in the Register, is that not 
correct? A. I did not know that, Mr. Charig told me 
yesterday. 

‘““Mr. Charig: I asked him yesterday. Let the record 
show that I asked this gentleman yesterday whether that 
is not a fact that it still exists in the Commercial Register. 
He did not know the answer. 

“‘The Witness: Because the taxes do not come any 
more and these would be the first that would come. 

**Q. Then, out of the liquidation of the firm Carlo Wede- 
kind & Co. Palermo, the two partners, Carlo and Osear, 
received something, a few dollars more than fifteen hun- 

dred, is that not correct? A. They probably received 
55 less. I will tell you why. 
“<Q. Then, tell me why? A. I received as a sev- 
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erance pay six hundred thousand lira, a fixed sum of six 
hundred thousand liras and then one-third of the liquida- 
tion; therefore, I received more. 

“Q. Then, if I follow you, Mr. Mueller, out of the one 
million and a half lira, Carlo and Oscar von Wedekind 
received about six hundred thousand Lira? A. Yes, that 
may be true. 

““Q. You say that you sent a balance sheet to Carlo each 
year? A. Yes. 

“Q. Did Carlo ever comment on the balance sheets? 
A. No. 

“*Q. So, as far as you know, he received them and filed 
them or received them and destroyed them? A. He received 
them for sure but he never reacted on them. 

““Q. Did you also send balance sheets to Oscar? A. No. 

“*Q. Do you know whether Carlo sent his balance 
56 sheets to Oscar? A. No, I do not know. 

“*Q. On direct examination Mr. Charig has intro- 
duced two letters which you wrote to Carlo Von Wedekind 
after December 7, 1941? <A. Yes. 

“Q. Those are Defendant’s Exhibits Nos. 6 and 7. Did 
you write other letters than those, namely Defendant’s 
Exhibits Nos. 6 and 7, to Carlo Von Wedekind between 
December 7, 1941 and the end of the war? A. I do not 
remember. I believe that after July 1943 I did not write 
any more. It was impossible. But whether between August 
7, 1942 and July 12, 1943 I have written the one or the 
other, I do not know. In any case, the correspondence at 
that time was rather seldom. 

“‘Q. Did Carlo always answer letters you wrote him? 
A. More or less, yes; not always at once, promptly. 

“*Q. How many letters did you receive from Carlo Von 
Wedekind between December 7, 1941 and the end of the 
war? A. That, I cannot tell exactly after fifteen years. 

“*Q. Is it not a fact that in the correspondence which you 
had with Carlo Von Wedekind, he was interested in things 
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other than the running of the business? A. How, 
57 for other matters? 

“*Q. I would ask you to be good enough to look 
at Defendant’s Exhibit No. 7. A. These things here for 
Miss Schmolz and the ‘Uncle’, and so on, these were private 
matters. 

“Q. Did Carlo not frequently ask you to look after 
private matters for him? A. From time to time. 

“Q. Who was Miss Schmolz, referred to in Defendant’s 
Exhibit No. 7? A. The brother of Miss Schmolz had been 
a ‘Prokurist’ of the firm of Carlo Wedekind & Co. He 
was unmarried and after his death, because he lived with 
his sister, they gave her a pension, an annuity. 

“<Q, I take it from your letter which is Defendant’s Ex- 
hibit No. 7, that Carlo had asked you whether Miss Schmolz 
was getting her payment, is that true? A. Yes, he writes 
that. 

“<Q. In the paragraph following the one concerning Miss 
Schmolz, you say that you have caused a remittance to be 
made to the embassy. What was that remittance and why 
was it made? A. The Family Von Wedekind had in Rome 

one or more graves in the church yard and this was 
58 for the maintenance fees. 

“Q. And the maintenance fees were paid to the 
embassy because the embassy over-saw the care of the 
graves? A.I only received the order in that way. I 
believe it was a German church yard, a cemetery. 

““Q. But the remittance to the embassy was for the care 
of the graves in Rome, is that correct? A. Yes. 

“‘Q. Please look at the following paragraph which speaks 
of Mr. Von Wedekind’s uncle. Why was the bank required 
to make a remittance to Mr. Von Wedekind’s uncle? A. 
This uncle lived in Menton, Menton is French, it is just 
after the frontier. When the Italian forces entered France, 
Menton had been practically annexed as alien territory and 
so the Wedekind’s who had formerly sent him the money 
by other channels through France, could do that no longer 
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because of the foreign exchange control and so they di- 
rected me to send him this monthly allowance from Italy 
and here (indicating) it appears that he wrote me that 
he died and that therefore I should not send the money 
any longer. 

“<Q. The money to the uncle was paid by Carlo 
59 Von Wedekind from Palermo? A. Yes. 

‘*Q. You testified on direct examination that you 
went to Germany sometime in late 1940 to see your mother 
and you returned and stopped in Zug for two hours and 
saw Carlo? A. Yes. 

“*Q. Did you see Carlo again from that time until the 
end of the war? A. No, no more. 

“<Q. So your contact in the years of 1941, 1942 and 1943 
with Carlo Von Wedekind consisted of this one visit in 
1940 and such correspondence as you had, is that correct? 
A. Yes, after the visit in Zug I only corresponded with 
him, had correspondence. 

“*Q. At any time did Carlo Von Wedekind ever write 
you and give you a directive as to engaging in new business 
or ceasing to engage in old business? A. No, the export 
I suggested to him, not he to me. 

“<Q. Did Carlo Von Wedekind ever make a loan to the 
firm Carlo Wedekind & Co, Palermo? A. He was the 

owner, he cannot lend money to himself. 
60 ‘‘Q. Would you be good enough to look at Defend- 

ant’s Exhibit No. 2? That is a letter which you 
say you wrote to Carlo Von Wedekind and it is dated May 
18, 1940. Please look at the third from the last paragraph 
of that letter. You stated ‘If you could again send us a 
check, as you did lately, the matter would of course be 
even simpler.’ A. He has sent us a check but it was not 
a loan, as you say, it was of his own money. 

“‘Q. How much was the check? A. May I—Where is 
the balance sheet? (Referring to Defendant’s Exhibit No. 
8, page No. 11) 84,000 lira. 

“<Q. 84,000 lira as is shown on page No. 11 of Defend- 
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ant’s Exhibit No. 8, is that correct? A. Yes, here it is 
written, payments to Carlo Von Wedekind, about 84,000 lira. 
“<Q, You recall that in connection with Defendant’s Ex- 
hibit No. 7, Mr. Charig asked you ‘What was the value of 
the merchandise which was sent to Todi’? A. Yes. 
“Q, You stated that the value of that merchandise was 
between 400,000 and 450,000 lira? A. Yes. 
“Q. Mr. Charig asked you what the value of that 
61 would be at today’s rate of exchange? A. Yes. 
“*Q. I would like for you to tell us what that 
value would be at today’s rate of exchange? The rate of 
exchange to the dollar today is six hundred and fifteen lira 
to the dollar. Would you be good enough to take a 
pencil and tell us what that would be at today’s rate of 
of exchange, 450,000 lira? A. I did not get the question 
completely. You want to know how much 450,000 lira today 
would be? 
‘*Q. 450,000 lira at today’s rate of exchange? A. Today? 
“<Q. Yes. 


* * ° * ° ° . * ° ° 


62 ‘<Q. Would you be good enough to tell us at the 

current rate of exchange, how many dollars can be 
purchased for 450,000 lira? A. Seven hundred and thirty- 
one, today. Is that correct? Seven hundred thirty-one 
dollars. 

“<Q. Did Oscar Von Wedekind ever give you any instruc- 
tions or directives concerning the running of the firm Carlo 
Wedekind & Co.? A. No, that was always done by Carlo. 

“¢Q. Did Count Ottolenghi ever give you any instructions 
or directives for the running of the firm Carlo Wedekind 
& Co. Palermo? A. When he was still a partner he, too, 
wrote to me and I reported to him. 

“<Q. But even when Count Ottolenghi was in the firm, 
you had free authority to conduct its business? A. Yes, 
because this power of attorney—When was it made out—in 
1935, I think—then maybe he already had left the firm. 
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“Q. But you consider that since 1935 or after 
63 Count Ottolenghi left the firm, that you had absolute 
authority to conduct the firm’s business in such ways 

as you saw fit? A. Yes, sir.’’ 


* ° . ° * * ° * . e 
[Redirect Examination by Government counsel] 


“Q. And were those profits either credited to Carlo and 
Osear or even sent to them? A. They never had anything 
transferred, it was only credited to them, it was always 
credited to them. Practically, they always had only to put 
money into it and never got money out of it with the 
exception of those small payments to Miss Schmolz and 
the uncle, and the others.’’ 

yoy yoy or 


(Mrs. Clark] 


“*Q. Is it correct that the appointment of a ‘Prokurist’ 
is done in writing? A. Yes, surely, that is in writing. 


“Q. And is your appointment as ‘Prokurist’ re- 
170 duced to writing? A. Yes, that is written in that 
document. 
“*Q. And is Defendant’s Exhibit No. 9 the writing which 
sets forth your appointment and your duties and your 
limitations? A. Yes.’’ 


eta est 


(Mr. Mann] 


“‘Q. During the years 1939, 1940, 1941 and 1942, how did 
the firm of Carlo Wedekind & Co. Palermo compare to 
similar businesses in Palermo. I address myself to the 
size and importance of the business. A. A rather small 
firm, five employees. 

“*Q. Five employees and also some people who were 
not employees? A. Not a big firm. 

“*Q. You had five employees and yourself, Dr. Di Pas- 
quale as a consultant and Mr. Mormino as a participant, 
is that right? A. But the employees were ‘steno-dactylo’ 
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and a young man in the shop; two secretaries, two behind 
the counter and one technician for the radios.” 


7 2 * . es s & * 
Alessandro DiPasquale 


65 The Court: You may proceed, Mr. Mann. 

Mr. Mann: If your Honor please, I would like 
to direct your Honor’s attention to the deposition of Mr. 
Di Pasquale, a witness called for deposition by the defend- 
ant. If your Honor please, I would take in all— 


* ° o * * * J s 2 e 
“Direct Examination 
“Questions by Mr. Charig: 


“<Q. Could you please state your full name? A. Ales- 
sandro Di Pasquale. 

“¢Q. When and where were you born? A. November 30, 

1898, in Palermo. 
66 “<Q. Do you have a degree? A. In engineering. 
“Q. Are you a Doctor of Engineering? A. Yes, 

Doctor in Engineering. 

«<Q. And in what year did you earn the Doctor’s Degree 
in Engineering? A. In 1920. 

“<Q. Did you ever know the business firm Carlo Wedekind 
& Co. Palermo? A. Yes, I have been also an employee of 
the firm. 

“¢Q. Would you please state what type of business organ- 
ization that was, was it a partnership or was it a cor- 
poration? A. A society of persons, a company, a private 
company. 

“<Q. Do you mean it was a company owned by several 
individual owners? A. Three persons formed the company, 
originally Carlo, Oscar, and Count Ottolenghi who was 
the brother-in-law. 

“<Q. Did there come a time when Count Ottolenghi 
ceased being a part-owner of that business? A. He dropped 
from the company at the time when in Italy there was 
some kind of a fight against the Jews, a controversy 
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67 against the Jews, some kind of antagonism against 
the Jews. I do not remember exactly the year. 

“*Q. Do you have reference to the legislation of Musso- 
lini’s Fascist Regime against Jewish citizens? A. Exactly. 
Not only legislation but some oral measures passed against 
the Jews, 

““Q. After Count Ottolenghi left as a part-owner of that 
firm, who were the owners? A. That, I know; Carlo and 
Oscar Von Wedekind. 

“Q. You said you were an employee of the firm Carlo 
Wedekind & Co. Palermo. During what years were you 
associated with that firm? A. From 1924 to 1931. 

‘*Q. Could you please describe the position or title you 
had in the firm during the years 1924 to 1931? A. As 
engineer of the so-called Technical Department. 

“*Q. Did your relations with the firm Carlo Wedekind 
& Co, Palermo, come to an end in 1931 or did they continue? 
A. In 1931 the firm intended to close up and of course 
sent away all the employees, but actually afterwards they 
resumed business and I was not there any more. I was 

not employed any more there, I was not resumed 
68 as an employee. 

“Q. What relationship, if any, did you have with 
the firm after 1931? A. I was used as a technical advisor 
for their technical business, Technical Department. 

“*Q. In that capacity, did you get paid by Carlo Wede- 
kind & Co. Palermo? A. Yes, I was paid by Carlo 
Wedekind. 

“*Q. How often would you go to the business, to the 
premises of Carlo Wedekind & Co. in your capacity as 
consultant or advisor? A. Rather often because my office 
was very near their office; either I used to go by myself 
or they used to call me up and I would go there, 

“‘Q. If you had to tell me how many times in a week 
you went to the business Carlo Wedekind & Co. Palermo, 
how many times would you say? A. Well, it is hard to 
state because I was not actually employed to go there 
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certain hours, and my visits or their calls varied from 
week to week, from time to time. 

‘*Q. Until what year did you continue as consultant or 

technical advisor to the firm Carlo Wedekind & Co. 
69 Palermo? A. Up to 1943 when I had to report the 

existence of the firm to the authorities, so that it may 
be sequestrated. 

“<Q. Dr. Di Pasquale, did either of the two owners, Carlo 
or Oscar Von Wedekind, participate in the supervision 
and management of that firm? A. Not even as a manager 
because both were owners of the firm, and Carlo—May I 
make a general explanation, may I make a general explana- 
tion of my connection with the firm because my answers 
may not be interpreted for what I mean them to be. 

“<Q. Dr. Di Pasquale, you may of course explain your 
answers further, if you wish. A. Yes. 

“<Q. But before you do, I have to make clear for the 
record my last question and your last answer because I 
do not think it is clear. I repeat the question. Did either 
of the two owners, Carlo or Oscar Von Wedekind, par- 
ticipate in the supervision and management of the com- 
pany? A. Not as manager but as supervisor, being both 
owners.”’ 


127 (Mrs. Clark] 


“<Q. Which one of the two brothers was more active in 
the supervision, if you know? A. Carlo. 

“¢Q. And until what year did such supervision last? A. 

I would say also that Count Ottolenghi, before he dropped 
out, was the one who took care of the business, I would 
say always. 

“<Q. From the time Count Ottolenghi dropped out, until 
what year did Carlo supervise the business? A. Always, 
up to the time that the firm was sequestrated by fhe authori- 
ties, I would say until the time the American troops came 
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into Sicily because there was no possibility of doing any 
more business. 

“*Q. And the year in which the Americans came into 
Sicily was 1943, was it not? A. 1943,” 


70 [Mr. Mann] 


“*Q. And do you remember in which month of that year 
you closed down the business Carlo Wedekind & Co. Pa- 
lermo? A. I think about the end of 1943 but I do not recall 
the month exactly. 

“*Q. Please tell me about the organization of the business 
Carlo Wedekind & Co. Palermo, I mean the various branches 
or departments? A. May I ask, during what time and 
what period? 

“*Q. Please give your answer for the years beginning 
1938 until the end of 1943? A. They had practically three 
branches, the technical department which I took care of, 
modest work. Secondly, the selling department for do- 
mestic appliances, that is, radios, frigidaires, and so forth. 
Third, export, an export branch for lemons and oranges, 
principally. 

“Q. Dr. Di Pasquale, let us talk about the technical 

department with which you oceupied yourself. What 
71 did that department do? A. Principally motors, 

motor pumps, wine presses and industrial—and in- 
dustrial frigidaire appliances, refrigeration appliances, 
installation of commercial refrigeration coolers, 

“‘Q. About the radio and refrigerator sales department, 
who was the man in charge there? A. Mr. Giuseppe. 

“*Q. Was the business, the amount of business in the 
technical department getting bigger from one year to the 
other? A. No, it was a modest business. 

“*Q. Was the business in the radio and refrigerator de- 
partment getting bigger every year? A. I did not take 
care of it, therefore I do not remember, that I could not say. 
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“<Q. What about the export department, who was in 
charge there? A. If I recall well, there was Mr. Mueller 
and there was a Mr. Tschinke who was employed for this 
reason. 

**Q. Did the export department export fruit, lemons or 
oranges? A. Yes. 

“<Q. To which countries did the fruit go? A. 
72 To the countries in the north of Europe but I do 
not it know exactly. 

“‘Q. Did the fruit go in small packages or in freight 

ears? A. Well, I think by ‘Wagons’, freight cars, but 
I do not remember if it was packed in cases or was loose 
in the wagons, in the freight cars. 

“<Q. Did fruit go to Germany from your firm? A. Even 
to Germany, and I think principally to Germany.’’ 


° ° eo ° * * e se e 


127 {Mrs. Clark] 
“<Q. Do you know a Mr. Arturo Mueller, Jr.? A. Very 


well. 
128 “*Q. What was his position in the firm Carlo 
Wedekind & Co. Palermo, during the years 1938 to 
1943? A. He was an employee authorized to sign for the 
firm. 

“‘Q. Did he take care of all departments and the book- 
keeping? A. Exactly. 

“¢Q. Do you know whether Mr. Arturo Mueller was in 
contact with Carlo von Wedekind? A. Yes, he was exactly 
the person who was directly in contact with Carlo von 
Wedekind. 

‘*Q. How did you see or hear about that contact between 
Mr. Mueller and Carlo von Wedekind? A. Mr. Mueller was 
the ‘Prokurist’ and he was the only person who could have 
contact with Carlo von Wedekind. 

“<Q. Did you see papers or letters of such contact between 
Mr. Mueller and Carlo von Wedekind? A. Occasionally, 
as long as my relations with Mr. Mueller have been very 
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friendly, when there was a reason on account of my work 
in the firm, he used to show me some letters. 

“*Q. And is that also the case for the year until 1943? 
A. Exactly.”’ 


73 (Mr. Mann] 


“Q. Did there come a time when Mr. Arturo Mueller 
went away from Palermo during the War? <A. Shortly 
before July 1943, maybe a month sooner or later, I do not 
recall very much. 

“Q. Where did Mr, Mueller go then? A. To Rome. 

“*Q. Whom did he leave in Palermo to look after the 
business and the belongings of the business? A. Me, 
although I was not actually an employee of the firm.’’ 


* * . * . * * * 


(Mrs. Clark] 


“*Q. Can you tell me what you did for the firm Carlo 

von Wedekind & Co. Palermo, in those months of June, 

July, August 1943? A. I tried to carry on the 

130 business but the business was shut on account of 

the war, bombardments, and so forth, and I carried 

the goods of the company, some of it to Aspra and 
Termini. 

“‘Q. How big a load of merchandise did you take from 
Palermo to those cities you mentioned? <A. Whatever 
was on a truck, 

“‘Q. Did you take a full truckload to Termini? A. Yes, 
but, now, if it was full or partly full, I do not know. The 
amount sent to Aspra I know very well, the amount sent 
to Aspra I myself moved to Aspra. 

“*Q. How big a load did you take to Aspra? A. A big 
truck, 

**Q. Can you tell me how much merchandise in terms of 
lira was left when you looked after the things in the summer 
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of 19432 A. How is it possible, well, to think of the prices 
then, it is hard. 

“<Q. Can you give me some idea of how many radios, 
how many refrigerators and how many other parts were 
salvaged from Palermo? A. In those trucks was every- 
thing, including furniture besides goods. 

“*Q. Aside from merchandise that was still in Palermo, 

was there any merchandise elsewhere except Pa- 
131 lermo? A. There must have been but of this I am 

not absolutely sure—something in Todi where Mr. 
Mormino went. 

“<Q. In what part of Italy is Todi located? A. Umbria. 

**Q. When you looked after things in Palermo in the 
summer of 1943, did you communicate with Mr. Arturo 
Mueller, then in Rome? A. Yes, as long as it was possible. 
Now, I recall that I received, one, two or three letters but 
I cannot remember exactly. 

“<Q. Do you know who gave Mr. Arturo Mueller the ap- 
pointment as ‘Prokurist,’ a person authorized to sign? 
A. There must be a power of attorney but who made the 
power of attorney, I do not know exactly but it must have 
been Carlo. 

“*Q. Can you tell me how many employees altogether, 
including Mr. Mueller and Mr. Mormino, were employed 
on the staff of Carlo Wedekind & Co. Palermo, between 
1938 and 1942, and 1943? A. Well, basing my recollection 
on what I recall, basing my statement on what I recall, I 

must declare that Mr. Mormino was not an employee 
132 of the company but he was a co-partner of the com- 

pany, only in the field of his department which is 
radios and frigidaires. 

“*Q. Dr. Di Pasquale, Mr. Mormino was not a partner 
of the firm Carlo Wedekind & Co. Palermo, like Carlo and 
Osear van Wedekind, was he? A. No, no, no; here I meant 
to say that Mr. Mormino only had a percentage of the 
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gains, of the earnings of that department, he participated 
with the gains, earnings. 

““Q. Tell me, please, how many people were employed 
in all departments of Carlo Wedekind & Co. Palermo? A. 
Including Mueller, excluding myself and Marmino, about 
six; including Mueller and excluding Di Pasquale and 
Mormino, about six. Naturally, the number of the em- 
ployees was oscillating, it was sometimes more or less. 

“*Q. Did you include laborers, such as drivers and handy- 
men? <A. Yes, well, the men, the common laborer, yes; 
there was no chauffeur. 

“*Q. Did you ever see Mr. Carlo von Wedekind? A. Dur- 
ing all the period, yes, several times. 

“*Q. Did you ever see his brother, Mr. Oscar von Wede- 
kind? A. Yes’’. 

° * ° e 


‘*Cross-Examination 


‘*Questions by Mr. Mann: 


“*Q. Dr. Di Pasquale, I have just one or two brief ques- 
tions to put to you. I will be as brief as I can. A. Thank 
you. 


“<Q. When was the last time you saw Carlo Von 
5 Wedekind? A. I saw him after the war. Do you 
refer to before the war or after the war? 
‘*Q. When was the last time you saw him before the 
war? <A. I do not remember. 

“‘Q. Did you see Carlo Von Wedekind at any time be- 
tween December 7, 1941 and the end of the war? A. I 
think not. 

‘*Q. In so far as you know, was Carlo Von Wedekind 
ever in Italy between December 7, 1941 and the end of the 
war? A. I do not remember. 
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“*Q. Did Carlo Von Wedekind write letters to you? A. 
I think not but maybe, but maybe, yes. 

“<Q. You said that Arturo Mueller received some letters 
from Carlo? A. Exactly. 

‘‘Q. And you said he showed some of those letters to 
you? A. That is sometimes, when Arturo Mueller wanted 
my advice about the business and he showed me a letter or 
part of a letter. 

““Q. Is it not a fact that most of these letters were 

before the United States entered the war? A. Ex- 

76 actly, because afterwards I could never see them. 

“*Q. Do you recall seeing any letter that Carlo 

Von Wedekind wrote to Arturo Mueller after December 

7, 1941 and before the end of the War? A. How could I 
remember, I may have read it but I cannot remember. 

“Q. Just for clarification, you stated that after you 
became a consultant to Carlo Von Wedekind, they called 
you np. My question is this: By ‘they’ you mean Arturo 
Mueller, do you not? A. Mueller, no others. 

“<Q. Is it not true that by the beginning of 1942, the 
firm Carlo Wedekind & Co. Palermo was practically out 
of business? A. The business decreased enormously for 
the limitations, there were limitations in the transportation, 
limitations in the furnishing of goods. 

“<Q. You mentioned some shipments that were made by 
the export department? <A. Yes. 

“<Q. But you never worked in the export department? 
A. No. 

“*Q. How did you know about the shipments that 
77 the export department made? A. Well, inasmuch as 
this branch of the business was in existence and as 

long as I was always in contact with the firm. 

‘¢Q. You mentioned shipments of fruit to the countries 
of the North. Is it not a fact that those shipments were 
made, most of those shipments were made in the years 1939 
and 1940? A. I cannot remember dates. 

“‘Q. Do you remember any shipment of fruit that was 
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made to Germany after December 7, 19412 A. How can 
I remember the things of the department that I was not 
interested in, my recollection is vague. 

**Q. But I am just trying to get a general impression. 
There were not many shipments of fruit in 1941, were 
there? A. We were already at war, therefore there were 
limitations of transportation.’? 


(Mrs. Clark] 
[Redirect Examination by Government Counsel] 


“*Q. As business organizations went in Palermo, was 
Carlo Wedekind & Co. one of the highly reputed and big 
firms in the city? A. Yes. 

“Q. And is that true as to size of the business until 
1943, keeping in mind that all business had limitations? 
A. Certainly, yes. How can I remember, it is an accounting 
part of the business which I had no recollection of. 

“Q. To clarify it, is it true that among the businesses of 
that kind in Palermo, in 1942 and 1943 until the ‘end,’ 
Carlo Wedekind & Co. Palermo, was a rather big-sized 
business in Palermo? A. Well, what is lacking in your 
question is the term of comparison. If I should express 

myself, my own ideas, the number of the employees 
134 gives you the idea of the importance of the house, 
of the bigness of the house. 

““Q. And essentially the same number of employees 
worked there in 1942 and part of 1943, is that true? A. 
I have already stated that the number of employees was 
oscillating. That might have been one employee more or 
less at the time.’’ 


° * * ° * 


78 Dr. Piero Sella 


called as a witness on behalf of the plaintiff, and having 
been duly sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Mann: 


Q. Would you please give your name? A. Piero Sella, 
P-i-e-r-o S-e-]-l-a. 
Q. Would you give us your address? A. 1930-26th 
Street, Northwest. 
Q. You are an Italian citizen? A. Yes, I am. 
Q. Do you have a law degree from an Italian university? 
A. Yes. 
79 Q. What is the degree and what university awarded 
it? A. It is Doctor of Jurisprudence and it was 
awarded by the Catholic University of Milan. 
The Court: What is the name of the degree? 
The Witness: Doctor of Jurisprudence. 
The Court: The University of Milan? 
The Witness: The Catholic University of Milan. 


By Mr. Mann: 


Q. Dr. Sella, do you have any other law degree? A. Yes. 
Q. And what is the degree and from which law school? 
A. Well, I have a degree from the Harvard Law School. 

Q. What is the degree? A. Master of Laws. 

Q. Have you been admitted to practice before the Italian 
courts? <A. Yes, I have. 

Q. Have you practiced with law firms in Italy? A. Yes, 
I have. 

Q. Would you be good enough to name the firms and the 
cities in which they are located? A. I practiced with two 
firms, both in Milan; one was the firm of Mr. Giussani, 

the other the firm of Messrs. Bossi & Spolidoro. 
80 Q. Dr. Sella, what is your present position? A. 
I am an attorney with the International Bank for 
Reconstruction and Development. 

Q. Are there any other Italian attorneys with the Inter- 
national Bank? A. No. 

Q. Can we say, then, that you are the Italian law expert 
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for the International Bank? A. Well, in matters of Italian 
law, usually the other lawyers would look to me for ques- 
tions or problems. 

The Court: Do not ask the witness to be immodest. 


By Mr. Mann: 


Q. Dr. Sella, have you had occasion to study the various 
Italian business types of business organizations? A. Yes. 

Q. Are you familiar with a form of Italian business or- 
ganization known as a Societa in nome Collettivo? A. Yes. 

Mr. Mann: If your Honor please, for brevity, in refer- 
ring to the Societa in nome Collettivo, I will simply refer 
to it as a Societa. 

The Court: That is perfectly agreeable to the Court. 
The witness will so understand it. 

The Witness: Yes, I will. 


81 By Mr. Mann: 


Q. Tell us, Dr. Sella, how is a Societa established? A. 
It is established by an instrument signed by all the mem- 
bers of the Socicta. 

The Court: It is established how? 

The Witness: By a written instrument signed by all the 
members of the Societa. 


By Mr. Mann: 


Q. After the instrument is signed, what is necessary to 
be done? <A. Well, the instrument must be filed with the 
clerk of the local court within thirty days from the date 
of signature. 

Q. Is there a name for the Italian instrument? A. 
Yes, it is called Atto Costitutivo, A-t-t-o C-0-s-t-i-t-u-t-i-v-o, 
constituent deed. 

The Court: Costitutivo? 

The Witness: Yes. 


By Mr. Mann: 


Q. Dr. Sella, what is an English translation of Atto 
Costitutivo? A. I think a literal translation would be 
constituent deed, instrument. 

The Court: Well, is it like articles of incor- 
82 poration? 
The Witness: Yes, in a sense. 


By Mr. Mann: 


Q. Dr. Sella, what does this constituent act provide? 
A. Well, the main things provided in this constituent act 
are the name of the Societa, the name of the members of the 
Societa, the capital or the other services that the members 
have to confer on the Societa, the duration of the Societa, 
the seat or headquarters of the Societa, and the manner 
in which profit and losses should be divided among the 
members. 

Q. Does it have to provide the length or duration of 
the Societa? A. Yes. 

Q. Must it provide the type of business that the Societa 
is to engage in? A. Yes, what we call the object of the 
Societa. 

Q. Do all members of the Societa share equally in the 
losses or the profits, or is this something that may be pro- 
vided in the constituent act? A. It may be provided in the 
constituent act; the constituent act of each would decide 
which proportion of losses and profits would be charge- 

able to each member. 
83 Q. Can a Societa make contracts? A. Yes. 
Q. Does it make them in its own name or in the 
name of the members? A. In its own name. 

Q. Can a Societa hold real properties? <A. Yes. 

Q. Does it hold them in its name or in the name of its 
members? A. In its name. 

Q. Can a Societa issue a promissory note? A. Yes. 

Q. Is the promissory note issued in its name or in the 
name of its members? A. In its name. 
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Q. Would it be fair to say that a Societa can do most 
things that a corporation can? A. Most things, yes. 

The Court: Well, are the members of the Societa liable 
for the debts of the Societa? 

The Witness: Yes, your Honor, over and above the assets 
of the Societa the members are jointly liable. 

The Court: In other words, it differs from a corpo- 
ration in that the members are liable for the debts of 

the concern? 
84 The Witness: Yes. 
The Court: Well, then, is it a partnership? 

I noticed from your background that you are a Harvard 
Law School graduate, so you are familiar with American 
and English law, as well as Italian law. 

What does a Societa in nome Collettivo correspond to 
under American law, what is the nearest corresponding 
concept? Is it a partnership? 

The Witness: Actually, I think there is no exact cor- 
respondence. 

The Court: Is it like a joint stock company? 

The Witness: In a joint stock company the members 
are not liable. 

The Court: No, they are. Of course, a joint stock 
company has shares, and this does not have shares. 

The Witness: This does not have shares. 

The Court: It is a business like a partnership, except 
the law recognizes the partnership as an entity? 

The Witness: Yes, that is correct. 

The Court: In some of the United States, not in the 
District of Columbia, but in some of the States a partner- 
ship is recognized as an entity. 

The Witness: In that sense it might be considered 

similar to a partnership, except, I think, when you 
85 sue a partnership you have to join the partners, 
usually. 

The Court: Except in those States in which a partner- 
ship is recognized as an entity; there you can sue the 
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partnership in the partnership name. In the District of 
Columbia, no. The District of Columbia is one of the 
jurisdictions that does not recognize a partnership as an 
entity. 

Would you say that the Societa in nome Collettivo is 
similar to an American partnership in those jurisdictions 
in which a partnership is recognized as a separate entity? 

The Witness: I think it could be fairly said. I think 
it should be qualified because I don’t know exactly in 
which things it would differ and in which it would not. 

The Court: But the nearest thing we have to it? 

The Witness: I don’t know, for instance, in a partner- 
ship could you enforce a judgment for a debt of the 
company, of the partnership, against the partners? 

The Court: Yes. 

The Witness: Before levying execution on the partner- 
ship assets? 

The Court: That is a matter of detail, but members of 
a partnership are liable for the debts of the concern. 

The Witness: Yes, but over and above the assets of the 
concern. 

The Court: Yes. Here the assets of the concern 
86 are first liable, is that it? 
The Witness: Yes. 

The Court: Well, that is similar to what we call mar- 
shaling assets. 

Is it your contention—I am wondering what you are 
trying to show, Mr. Mann—is it your contention that this 
Societa is the nearest thing we have to a partnership, 
provided the partnership is recognized as a separate 
entity? 

Mr. Mann: If your Honor please, the reason I put 
Dr. Sella on is because at one point the Government at- 
tempted to equate this out-and-out with a partnership, 
and it is my contention that this form of business organi- 
zation, while it may resemble a partnership in certain 
respects, it also resembles a corporation in others, and 
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I was trying to ask a few questions to bring out the 
entity aspects of the— 
The Court: Proceed in your own way. 


By Mr. Mann: 


Q. Dr. Sella, if a Societa brings a legal action against 
a person, is that action brought in the name of the Societa 
or in the name of the members? A. In the name of the 
Societa. 

Q. And if someone has a cause of action against a 
Societa, is the cause of action brought against the Societa 

by name or is it brought against the members? A. 
87 Against the Societa in its own name. 

Q. In the event of a law suit, against the Societa, 
how is process served? A. Well, process can be served 
either on one of the managing members of the Societa 
authorized by the instrument of constitution to receive 
process, or upon the Societa itself, at its headquarters, by 
delivering the summons to either a managing member or 
an employee of the Socicta. 

Q. Could service be had upon a Societa by serving a 
member outside of Italy? A. No. 

Q. Can a Societa bring an action against one of its 
own members? A. Yes, it can. 

Q. Can a member bring a suit against the Societa? A. 
Yes, he can. 

Q. Can a Societa enter into a business transaction with 
one of its members? A. Yes, it can. 

Q. Can a creditor of a Societa sue one of the members 
for his debt? A. No. 

Q. If it is the debt of the Societa, who would he 
88 have to sue? <A. The Societa itself. 

Q. Can a Societa become bankrupt? <A. Yes, if it 
engages in business. 

Q. If a Societa is adjudicated bankrupt are its members 
automatically adjudicated bankrupt? A. Yes. 

Q. If a member of a Societa, however, is adjudicated 
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bankrupt is the Societa automatically adjudicated bank- 
rupt? A. No. 

Q. In the event that a Societa is adjudicated bankrupt, 
what happens to the assets or the estates of the various 
members? <A. Well, they are all entrusted to the same 
trustee in bankruptcy, but they are kept segregated, and 
the creditors of the—the personal creditors of the indi- 
vidual members cannot share in the estate of the Societa 
until the ereditors of the Societa have been satisfied; 
whereas, the creditors of the Societa can share in the 
assets of the individual members. 

Q. Do I understand that the estates of the members 
are segregated and that all of the estates are segregated 
from the estate of the Societa? A. That is correct. 

Q. Can a debtor of a Societa set off a debt owed 
89 to him by one of the Societa’s members? A. No. 

Q. How, under Italian law, is a Societa taxed? 
A. It is taxed as any other person or corporation, on its 
own income. 

Q. Is it taxed in more or less the same way as a cor- 
poration? A. Yes, as far as income tax is concerned, yes. 

Q. Dr. Sella, under Italian legal concepts, if three people 
have formed a Societa and each of those persons is a 
managing member, are those persons as such engaged in 
business, or is it the Societa that is engaged in business? 
A. It is the Societa that is engaged in business. 

Q. Can a Societa appoint agents? A. Yes. 

Q. How are they appointed? A. They are appointed by 
the managing members or the managing member who has 
the power to do so according to the constituent instrument. 

Q. Once appointed, are they the agent of the managing 
member or the agent of the Societa? A. They are the 
agents of the Societa. 

Q. Can the managing members of the Societa grant 

90 to an agent full powers to run the business? A. 
Full powers to run the business, yes. They cannot 

give them all powers; for instance, they can’t grant them 
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the power to dissolve the partnership or Societa because 
these are powers reserved to the members. 

Q. Dr. Sella, if a person in Italy has a cause of action 
against a member of a Societa who is resident in Switzer- 
land, could service upon the person in Switzerland be 
obtained by serving the Societa? <A. No. 

Q. Dr. Sella, have there been any important changes 
in the Italian Code with respect to Societas within the 
last twenty years? A. Well, the Code of Commerce of 
1885, which governed Societa in nome Collettivo, was 
merged with the Civil Code into a new Civil Code of 
1942, which has several sections on Societa in nome Col- 
lettivo. 

Q. Dr. Sella, in your opinion, is a Societa an entity, 
a juridical person under Italian law? A. I would say it 
is an entity. I don’t know whether it is a juridical person. . 
Most people hold it is not, some people hold it is, but it is 
something individualized. 

Q. Was there a difference in this philosophy under the 

old Code and the Code of 1942? A. Yes; under the 
91 old Code of Commerce the French theory of person- 

ality of all business association was incorporated in 
the Code by specifie provision. 

The Court: What was your answer to the question as 
to whether under the new Code the Societa is an entity? 
Did you say that it was an entity? 

The Witness: It is an entity. It is not technically a 
juridical person, according to most court decisions, but 
it is an entity, with its own rights and powers. 

The Court: It is not a juridical person such as a cor- 
poration would he, is that correct? 

The Witness: Yes. You see, the idea of juridical person 
under the new Code is based on an idea similar to the 
American one, I think, of a grant of personality by the 
state. Since you don’t have this grant in the case of 
a Societa in nome Collettivo, which is born by setting up 
this instrument and filing it— 
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The Court: Under Italian law are there corporations 
as distinguished from these Societas? 

The Witness: Yes. 

The Court: And what is the name of a corporation what 
is the title of a corporation? 

The Witness: Well,we have two types of corpora- 
tions. The one that can issue shares is called Societa 

Perrazioni. 
92 The Court: And what is the other one? 
The Witness: The other one is Societa Responsa- 

bilita Limitata, limited liability. 

The Court: And that has no shares? 

The Witness: No, they can’t issue shares, share cer- 
tificates, and a few minor rules which differ. 

The Court: Very well, you may proceed. 


By Mr. Mann: 


Q. Would it be fair to say, Doctor, that the differences 
between the old Code and the Code of 1942 is strictly one 
of philosophy and that there is no real change of sub- 
stance? A. In my opinion, it is a question of terminology, 
but this is my opinion and there are other opinions. 

Q. I believe that you told us earlier how a service of 
process would be affected upon a Societa. Is that the 
same way that one would effect service of process upon 
a corporation? A. Yes. 

Mr. Mann: If your Honor please, I will rest now. How- 
ever, I understand that Mrs. Clark may read a deposition. 

The Court: Just a moment. You have finished your 
direct examination. 

Is there any cross-examination? 

Mr. Mann: I just wanted to say that I would 

93 like to keep Dr. Sella, I would like for Dr. Sella, 

after the cross-examination is completed, to remain 

in the courtroom because I understand Mrs. Clark may 

read a deposition and I would like for him to comment 
upon certain parts of that. 

The Court: To comment on what? 


Mr. Mann: I understand that Mrs. Clark— 

The Court: I understand all that. 

Mr. Mann: Comment on certain parts of the deposition 
which has to do with Italian law. 

The Court: Very well. 

Mrs. Clark: The issue seems to be whether or not this 
Societa in nome Collettivo is a partnership as we know it 
in the United States. I gathered from Dr. Sella’s testi- 
mony that the only distinction between the two is that 
in Italy it is sued in its own name— 

The Court: Yes. What does the Government contend? 

Mrs. Clark: That it is a partnership. 

The Court: What do you contend, Mr. Mann? Do you 
agree with that? 

Mr. Mann: Your Honor, we contend that this cannot 
be equated to an American partnership, that it is some- 
thing different. 

The Court: Of course, Roman law and Anglo-Saxon 

common law have different concepts and you do 
94 not always have equivalents, but it seems to me 

from Dr. Sella’s testimony that the nearest thing 
that we have, the closest thing that we have to a Societa 
in nome Collettivo is a partnership in those judisdictions 
in which a partnership is recognized as an entity and may 
be sued and may sue in its own name, because the very 
vital feature that distinguishes it from a corporation is 
that it does not have limited liability, the members are 
liable for the debts of the concern, and that, of course, 
distinguishes it from a corporation. 

Mr. Mann: That is correct, your Honor. I think there 
are other distinctions with the partnership; for instance, 
the fact that it can sue one of its own members, deal 
with its own members. 

The Court: Those are matters of detail, but the nearest 
thing we have in our law to this sort of an organization, 
I think, is a partnership such as exists in those juris- 
dictions in which a partnership may sue and be sued in 
its own name as an entity. 
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Of course, in our law until comparatively recent years 
there were no jurisdictions that recognized a partnership 
as an entity. I think the Bankruptey Act was the first 
one that did. Under the Bankruptcy Act a partnership 
is an entity and in many States it is an entity. 

That is the inference I draw from Dr. Sella’s 
95 testimony. 

Under those circumstances, do you have any cross- 
examination? 

Mrs. Clark: Yes. 


Cross-Examination 
By Mrs. Clark: 


Q. You enumerated the things which must be set out 
in this written instrument which creates the Societa in 
nome Collettivo. One of those things was the duration of 
the partnership. In the event this partnership continues 
after the expiration of that time, what is the effect on 
the status of that firm? A. Well, nothing changes in the 
status of the Societa except that any member or any 
creditor of any member can ask for a dissolution of the 
Societa. 

Q. Can any creditor sue the member directly without 
suing the Societa? A. A creditor of whom? 

Q. May a creditor of the partnership sue a member 
directly? A. No. 

Q. I mean, after the term of duration has expired and 
the company has continued business? A. Yes. 

Q. But does it not lose its status as a Societa? <A. 

No. There is an explicit provision of the Code on 
96 that matter in which it provides that if it continues 

after the term of duration set up in the instrument 
the only consequence is that dissolution can be asked by 
either a member or a member’s creditor if he has an inter- 
est in that. 
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99 Q. Dr. Sella, would you tell us when you were 
admitted to the bar in Italy? A. 1958. 

Q. Are you now a barrister at law or a solicitor? A. 
I am not a member of the bar as of today. In Italy 
you can’t be a member of the bar if you draw a salary. 
And since I joined the World Bank, I had to resign from 
the bar. 

Q. Before you resigned from the bar, were you a bar- 
rister or a solicitor? A. Well, I think you would call it 
a solicitor, a procuratore legale. 

Q. Would you explain the difference between a solicitor 
and a barrister. 

The Court: Is it the same as in England? 

The Witness: It is similar. 
100 The Court: Well, I don’t think we need to go into 
the details of it. 


By Mrs. Clark: 
Q. Dr. Sella, when you were at Harvard, did you study 


partnership or corporation law? A. I studied corporation 
law. 

Q. I believe you testified yesterday that Atto—and I 
will spell this—C-o-n-s-t-i-t-u-t-i-v-o— A. Yes. 

Q. —could be translated as Articles of Incorporation? 
A. I said a constituent instrument or deed. And I think, 
to the question of the Judge, I did answer that it would 
be similar to the articles of incorporation. 

Q. Then your definition would apply equally to the 
agreement setting up partnership in Italy? A. Do you 
mean a Societa—? I am sorry, I don’t know what you 
are referring to. 

Q. I mean, could this term, this Atto Constitutivo, refer 
to the partnership agreement? A. Yes. Atto Constitutivo 
is a generic name for all the basic documents of both 
Societa in nome Collettivo corporations: also of business 
organizations. 

Q. I believe you also testified yesterday that the new 
Italian Code of 1942 did not effect any major changes 
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in the law relating to Societas in nome Collettivo. 
101 <A. I would say no major change, no. 

Q. Didn’t the old commercial code of 1885 pro- 
vide that such a Societa constituted toward third parties 
collective entities distinct from the individual partners? 
A. It did specify that, yes. 

Q. Specifically? <A. Yes. 

Q. Is there any similar provision in the new code of 
1942? A. No. 

Q. Doesn’t Article 2331 of the 1942 code, which refers 
to corporations, state that upon the filing of the instruments 
of incorporation in the register of business enterprises, 
the corporation acquires legal personality? A. I am not 
sure about the number of the article, but I think there 
is such an article. 

The Court: Dr. Sella, in this connection I should like 
to ask you, in the eyes of Italian jurists is a Societa 
in nome Collettivo a juridical person? 

The Witness: No. I would say in the eyes of the 


majority of the writers and the majority of the court 
decisions it is not considered as a juridical person. 


By Mrs. Clark: 


Q. Is that a change over the old law? 

The Court: That is the Government’s contention, 
102 is it not, that it is not a juridical person? 

Mrs. Clark. Yes, that is right. But they might 
argue that under the old law it was different, and that the 
new law changed it. 

The Court. Was it different under the old law? 

The Witness. Yes. 

The Court. Was it a juridical person under the old law? 

The Witness. Yes, it was. 

The Court. And when did the change come? 

The Witness. 1942. 

The Court. When in 1942? Do you know? 

The Witness. The civil code came into force on April 
21st, 1942. 
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The Court. That is when it went into effect? 
The Witness. Yes. 


By Mrs, Clark: 


Q. And did I understand you yesterday, Dr. Sella, to 
say that a Societa in nome Collettivo legally formed prior 
to the effective date of the code of 1942, but continuing in 
business after that date, would be subject to the old code 
rather than the new? <A. Yes, except for a few provisions. 

Q. And what are they? <A. The registration require- 

ments are different; and some provisions on with- 
103. drawals of members and the distribution of their 

shares, which applied as of April 21, 1942 also to 
previously established Societa. 

Q. Didn’t the Royal Deeree of March 30, 1942, concern- 
ing the transition and activation of the Code of 1942, didn’t 
that make automatic the application of the principles and 
rules of the new code to a partnership formed prior to it? 
A. Well, these transitional provisions provided that com- 
mercial companies, which would include a Societa in nome 
Collettivo, which were duly established before the code 
came into effect would continue to be governed by their 
constituent instrument and would have to adapt it to the 
new provisions of the code, if necessary, within a certain 
period of time. This period of time has been postponed 
over and over again, and now has been postponed in- 
definitely. 

Then the provisions went on, saying that certain provi- 
sions of the new code would apply immediately also to 
existing companies. And they are listed in these provisions. 
If you want, I can check exactly on which are the provisions 
that applied immediately as of April 21st, 1942. 

Q. And the Societa in nome Collettivo was included 
amongst those companies— A. Yes. 

Q. —to which the new code would apply immediately? A. 

No. Certain provisions would apply. But for the 
104 rest of it, they would be governed by the constituent 
deed made under the old code. 
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Q. So that if there was nothing in the original deed 
which conflicted with the provisions of the new code,— 
A. Yes. 

Q. —thereby requiring a change, A. Yes. 

Q. —then that Societa under that original agreement, 
which conformed to the 1942 code, would be governed by 
the provisions of the 1942 code? 


(No response.) 
The Court. Would you mind repeating your question. 
By Mrs. Clark: 


Q. If there was nothing in the original agreement setting 
up the Societa prior to 1942 which conflicted with any 
provision of the code of ’42,— A. Yes. 

Q. —then didn’t that Societa automatically become sub- 
ject to all of the rules and principles of the code of ’42? 
A. Yes, it would remain under the same principle. If there 
was no conflict, it would be irrelevant which code would 
apply, because the provisions would be the same. 

The Court. If I might interject a question — 

If prior to April, 1942, a Societa was a juridical person, 

but after the new code went into effect in April, 1942, 
105 such a Societa would not be a juridical person, then 

would you say that this particular Societa ceased to 
be a juridical person in April of 1942? 

The Witness. I would say no. But I think it could 
be argued that all Societas ceased to be legal juridical 
persons as of April 21st, 1942. 

The Court. Including those that were created previous 
to that date? 

The Witness. Yes, I think it can be argued. 


By Mrs. Clark: 


Q. Reverting now to where I was last evening, a Societa 
in nome Collettivo continuing in business after its specified 
period of duration had expired, and no formal extension 
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had been filed, under the old code did that expired Societa 
lose its so-called legal personality or entity? A. I don’t 
think so, no. 

Q. Let us go back to the Code of 1885. That code pro- 
vided that partnerships, along with other corporations, 
were legal entities, under that code; and they also set out 
in that code, the old code, set out the requirements for a 
legal partnership, a Societa in nome Collettivo, one of 
which was that the agreement must specify the duration 
of the partnership. And that agreement had to be filed with 

the tribunal, didn’t it? A. Yes. 
106 Q. And then did any extension of the original 
period of duration have to be filed with the tribunal, 
also? A. If it was agreed in writing among the members, 
it has to be filed. But you can have a case of a Societa, 
even under the old code, that would go on without filing any 
formal continuation, and it would remain— 

The Court. You will have to keep your voice up. 

The Witness. I am sorry, Your Honor. 

You could have a case of a Societa which, after the 
expiration of its duration, would go on doing business, 
and without any formal extension of the duration. And 
it would continue to be a Societa. 


By Mrs. Clark: 


Q. But wouldn’t it be a de facto Societa, then? <A. I 
would say no. 

Q. Didn’t the old code require that that extension be 
filed? I know you have said if there was an agreement of 
the parties. But let me go further. Didn’t it require that 
if the existence of that Societa as a Societa in nome OCol- 
lettivo was to carry all of the benefits that that Societa 
had, the extension of the original duration had to be filed if 
third parties were to be held to have notice that it was a 
Societa in nome Collettivo? A. I don’t think so, frankly. 

I think the only consequence of not filing a formal 
107 extension would be that any members who asked for 
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withdrawal and distribution of the shares, and any 
creditor of the particular member would do the same, in 
order to execute the shares of its debtor. 

Q. Would you consider the filing of an extension a formal 
matter? A. A formal matter? 

Q. Yes. A. What do you mean by ‘“‘formal’’? I am sorry. 

Q. Do you have the old code with you? A. Not the 
old code, no. 

Q. Because I would like to refer to articles 98 and 99. 
A. Yes. 

Q. Which provided that if the formalities required for 
the establishment of a Societa in nome Collettivo were not 
carried out, the Societa was not legally formed, and that 
any partner could at any time demand the winding up of 
the Societa. A. Yes. 

Q. Now it did lose something. In that instance it lost 
one of its— A. But I think the article you just mentioned 
referred to the establishment. 

Q. But an extension of the duration is also a formal 
matter that has to be filed with the tribunal, you have 

testified. A. Yes. 
108 Once a Societa is established and its constituent 

instrument is filed, the Societa exists. If after the 
expiration of the duration of the Societa no action is taken 
to extend the duration of the Societa, and the Societa is not 
stricken off the register of Societas by its members, then 
the Societa goes on. But any member can ask for winding 
up of the Societa. 

Q. Well, didn’t the old code require that all changes 
to the original instrument of formation, of all kinds of 
Societas, including in nome collettivo, had no effect until 
they were filed and published as prescribed by the— A. 
Yes, but no effect as to third parties. But I don’t see any 
third party except a creditor of the member would have 
any interest to consider a Societa as not existing. 

Q. This is a legal point. So if the extension was not 
filed, then there would be no extension, would there? A. 
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No; there would be an extension, what we call a “silent”? 
extension. 

Q. A tacit extension? A. A tacit extension. 

Q. What does the new code of ’42 say with respect to 
tacit extensions? A. It says that if there is a tacit exten- 
sion, any member can ask for liquidation of its shares, and 

any creditor of the member can ask the same. 
109 Q. And can a creditor of a partner attach the 
interest in that Societa, the partner’s interest? A. 
He can ask for a liquidation of the interest of the member, 
and then he would levy execution. 

Q. Immediately? A. Yes. He would sue the Societa for 
liquidation of his debtor’s share. 

The Court. Let me see if I understand your answer 
correctly. <A creditor of the Societa has a right to recover 
part of the individual assets of the members, does he not, 
for a debt due by a Societa, if the assets of the Societa are 
not sufficient? 

The Witness. That is correct. 

The Court. Now, can an individual creditor of a member 
of a Societa attach or levy execution or otherwise obtain 
the interest of the member in the Societa in payment of 
the individual debt? 

The Witness. No. 

The Court. He may not? 

The Witness. No. 


By Mrs. Clark: 


Q. Is it not different in the case of a tacit extension? 
A. In the case of a tacit extension, the creditor of the 
member can sue the Societa. 

Q. No—sue the individual on an individual debt. 

110 <A. Yes. But if he is a creditor of the member, and 

he thinks it is in his own interest to get hold of what 

would come out of the liquidation of the share of the 

member, he can ask the Societa for a liquidation of his 
debtor’s share or interest. 
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The Court. Then perhaps you misunderstood my ques- 
‘tion. An individual creditor of a member of the Societa 
then may levy execution or obtain the interest of the 
member of the Societa in payment of the individual debt 
of the member? 

The Witness. Only if there is a tacit extension of the 
duration of the Societa beyond the initial duration. 

The Court. During the life of the Societa may he do 
that? 

The Witness. No. 

The Court. But during the life of the Societa a creditor 
of the Societa may have recourse to the assets of the 
members for a debt due from the Societa, if the assets of 
the Socicta are not sufficient? 

The Witness. That is correct. 

The Court. That is correct, is it not? 

The Witness. Yes. 

The Court. I think that is a very important point. 

Mrs. Clark. Yes, Your Honor. 

The Court. I think that distinguishes it from a 

corporation. 
111 Mrs. Clark. It certainly does. And the further 

distinction I am attempting to bring out is that when 
an extension of a partnership is not duly filed, then that 
partnership changes. An individual creditor of a partner, 
| under those circumstances, can sue the partner on the debt, 
levy against the partner’s interest in the partnership, and 
| have the partnership liquidated, if necessary. 

The Court. Does the question of extension arise here? 

Mrs. Clark. Yes, it will—it might. 

The Court. I see. Very well. 

The Witness. Well, not— 

The Court. Justa moment. Wait until another question 
is asked. 

You may proceed, Mrs. Clark. 
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By Mrs. Clark: 


Q. What does the Code of ’42 provide for failure to file 
the partnership agreement? A. Well, in failure to file a 
constituent instrument of a Societa, the rules on what we 
call Societa Semplice, which are a usual form of association, 
would apply; but the members would still be liable for 
the company’s debt. 

Q. And the laws relating to these simple partnerships, 

you call them? A. Yes, 
112 Q. Non-business partnerships? A. Yes. 

Q. They acquire their rights and assume obliga- 
tions through the partners who represent it, do they not? 
A. The Societas Semplice, yes, rise to obligations when 
the members are acting on behalf of and represent the 
Societas. 

Q. And those partners are sued and do sue in their indi- 
vidual names, rather than in the name of the company? 
A. No; they would be sued in the name of the company, 
as representatives of the company. 

Q. To go back to my original question, the effect of 
a failure of a partnership to file its formal partnership 
agreement,— A. Yes. 

Q. And you testified, I believe, that then the rules of 
these so-called non-business companies applied. A. Except 
for the limited liability of the members. 

Q. Yes; I am glad you— A. That is very important. 

Q. Now I am reading from a translation of the Code of 
742, section 2266. It says: 


‘““A non-business company shall acquire rights and 
assume obligations through the partners who may rep- 
resent it, and shall sue and be sued in their 

113 persons.’’ 


A. Yes. 

Q. So that is a difference, a distinction, between this 
type of company? A. No, no. I think what you have in 
mind is the expression, ‘‘shall sue and be sued in their 


persons.’’ This is a normal rule in Italian procedure. Even 
a corporation is sued in the person of its president or 
whoever represents it. The government is sued in the 
person of the minister. You need, in a trial in Italy, a 
physical person representing even an entity or a juridical 
person. 

Q. So that a suit against a societa in nome collettivo 
would be addressed, or let’s say the summons would be 
issued, in the name of the societa, and name the partner? 
A. It would be in the name of the societa, in the person or 
represented by either the managing member, if he has the 
right to represent the company. 

The Court. But you would name whom as the party 
to the suit? 
| The Witness. The company, represented by Mr. so 
; and so. 

The Court. I see. 

The Witness. As in the corporation, it names the cor- 
poration, represented by Mr. so and so, president, or 
chairman. 


114 By Mrs. Clark: 


Q. Or, as a partnership here, we would say Mr. so and 
so, doing business as something. 

The Court. Of course, we cannot be so limited in our 
point of view as to try to apply common-law formulas to 
Roman law concepts. We just have to think from their 
point of view. 

Mrs. Clark. I think it is established that there isn’t 
much difference, in this partnership. 

The Court. That might be; but we have to readjust our 
thinking. 

By Mrs. Clark: 


Q. I will refer to your testimony yesterday on the tax- 
ing of societas in nome collettivo. I believe you testified 
that they were taxed just as corporations were taxed, in 
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so far as income is concerned. A. Yes, income taxes, yes. 
Q. By that, did you mean they were taxed on the basis 
of their balance sheets? A. If they want to. They can ask 
for taxation on their balance sheets. If they keep their 
accounts regularly, they are taxed on their balance sheets. 
The Court. I wonder if you would clarify this, Mrs. 
Clark. What type of taxes are you referring to? 
Mrs. Clark. Income taxes. 
115 The Court. You didn’t say so in your question. 
Mrs. Clark. I am sorry. 
The Court. I suggest you clarify the record. 


By Mrs. Clark: 


Q. With respect to the taxing of societas in nome col- 
lettivo, which I believe you testified yesterday were taxed 
just as corporations are taxed, in so far as income is 
concerned,— 

The Court. Is that right? 

The Witness. Yes. The assessment may be different 


if the company, if the societa, doesn’t ask for an assess- 
ment on its balance sheet. 

The Court. No. 

Mrs. Clark. I am talking about corporations. 

The Court. The question is, is a societa taxed on its 
income,— 

The Witness. Yes. 

The Court. —as an entity, just as a corporation is? 

The Witness. Yes. 

The Court. Or are individual members taxed separately? 

The Witness. No; it is taxed like a corporation in that 
respect. 


By Mrs. Clark: 


116 Q. But is the tax arrived at in the same manner, 

in other words, on mere balance sheets? Or do tax 
assessors go into the societa and arrive at their own valua- 
tions? A. A societa has an option. A societa in nome 
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collettivo has an option. It can either choose to be taxed 
| on its balance sheets, or can choose to be taxed on assess- 
| ment by the tax collectors. 

The Court. Mrs. Clark, at the risk of exposing my ignor- 
ance of income tax law, and it is very abysmal, I was under 
the impression, and I want you to tell me whether my 
impression is correct, that under our income tax law 
partnerships file partnership returns. 

Mrs. Clark. Yes, as I understand it. 

The Court. That, of course, doesn’t make them juridical 
persons. 

Mrs. Clark. No, not at all. But I believe there was a 
distinction, up until after the war, I believe there was a 
distinction in the way the tax authorities in Italy assessed 
societas in nome collettivo, versus the way they taxed 
corporations, 

The Court. You proceed in your own way. How much 
longer will your cross-examination be? 

Mrs. Clark. Not long. 

The Court. Well, take whatever time is necessary, be- 

cause this case involves a great deal of money, and I 
117 don’t want to hurry either side. 
Mrs. Clark. Thank you. 


By Mrs. Clark: 


Q. Would you agree that prior to, let us say, 45—any- 
way, let’s make it ’45—prior to ’45 a partnership was not 
taxed on the basis of a balance sheet? A. That is correct. 

Q. But prior to ’45, a corporation in Italy, its tax could 
be assessed on the basis of its balance sheets? A. Were 

| taxed, yes, on the basis of the balance sheet, not on the 
balance sheet itself, since it was just first evidence, because 
at that time there weren’t enough records, enough com- 
pulsory records, to permit a full assessment on a balance 
sheet. 

Q. Is there a place for the filing of instruments pertain- 
ing to societas designated in the ’42 code? A. Yes. 
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Q. Would you give us the name? A. The Ufficio del 
Registro delle Imprese—Office of the Director of Enter- 
prises—which, however, has not come into effect yet, has 
not been established yet. 

Q. That was my next question. Where are they filed? 
A. They are filed with the clerk of the court, of the local 
court, according to the preexisting rules. 

Q. That is the same as it was under the old code? 
118 <A. Yes. Well, there have been a few changes, but 

not substantially. 

Q. But the office of the tribunal is,— A. It is the same. 

Q. —under the old and under the new, the place for filing 
these instruments pertaining to societas in nome collettivo? 
A. To all companies. 

Q. When are instruments filed with a notary? A. Filed 
by a notary, or drawn by a notary? 

Q. No; filed with a notary. A. Well, there is no rule. 
You can file a document with a notary whenever you want. 
You just give it to him and he will put it in his files, and 
issue a declaration, a certificate, that the document is filed 
in his files. 

Q. Filed in his files? A. Yes. 

Q. Then is it his duty to file something with the tribunal, 
when this instrument deals with the societa? A. Oh yes, 
well, if the instrument is drawn by a notary, by what we 
call a public deed, or it is written by the notary, then he 
has a duty within I think 30 days, but I am not sure, to 
file it with the clerk of the court, in the register of 
companies. 

Q. The signed document itself? A. Well, a copy 
119 of the document, yes. 

Q. Suppose a client takes an agreement already 
drawn and signed to the notary, and tells him what it is,— 
A. And have his signature certified by the notary? 

Q. I wasn’t thinking so much of signatures as the fact 
that the notary retains this original agreement and then 
files with the tribunal— A. Yes. 
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Q. —a certification that he has in his files this original 
document. A. He could do it. 

Q. Is that the custom? A. Well, the custom usually is 
to ask the notary to take care of the registration. But 
he has the obligation, I think, only if he hasn’t drawn 
himself the instrument in a solemn form. If you just give 
it to him as a client would give a paper to his lawyer, I 
don’t think he is obliged under the law to file it, unless 
he is requested to do so by the party. 

Q. The point I am trying to make is does the notary 
retain in his files the original instrument, and where he 
does file with the tribunal he files a certification. A. Well, 
that depends. If the document is drawn up by the notary, 
then the original remains in the files of the notary. If it 
is just what we call a private instrument, drawn up by the 

parties and signed by them, even if the signatures 
120 are certified by the notary, the original goes to the 
clerk of the court. 

Q. You have in Italy, also, what is known as notarial 
archives? A. Yes. 

Q. They are public offices? A. Yes. 

Q. When do these notaries’ files get to the notarial 
archives? A. When the notary dies, or is struck off the 
roll of notaries, or becomes incompetent, or ceases to be 
a notary. 

The Court. May I interrupt you, Mrs. Clark? I don’t 
think this was brought out, and if it was, I missed it. 
What was seized? Was the property of the societa seized, 
or was the interest of Wedekind seized, the interest in the 
societa? 

Mrs. Clark. Neither, Your Honor. We seized property 
which we contend was owned by two German nationals, 
the brother and sister of the original plaintiff of this suit. 

The Court. In other words, the property that was seized 
had nothing to do with the societa? 

Mrs. Clark. Nothing. 

The Court. And the status of the societa is merely for 
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the purpose of determining the eligibility of the original 
plaintiff to sue? Is that it? 
121 Mrs. Clark. Right, Your Honor. 
The Court. I see. 
Mrs. Clark. I have just this last question. 


By Mrs. Clark: 


Q. These original documents which were with the notary, 
but which upon his death are filed in the notarial ar- 
chives,— A. Yes. 

Q. —would you say that they are the conclusive, the 
legal document, as contrasted to the certification which 
has been filed with the tribunal, in the event of any vari- 
ance between the certification and the original document? 
A. Well, that depends on who is using that variance, and 
for which purpose. A third party, who obviously has never 
seen the original document, can rely on the certificate of 
the notary. As among the members of the company, the 
original is the relevant document for their internal 
relations. 

Q. I think we have mentioned earlier that there was a 
power of attorney given in this case. A. I have been told 
SO, yes. 

The Court. This witness was called to give expert testi- 
mony only. 

Mrs. Clark. I am leading up to that, Your Honor. 

The Court. Iknow. But he didn’t testify concerning any 
power of attorney in this case. That is in the depositions. 

Mrs. Clark. We have a copy of this power of 
122 attorney. I would like to ask the witness whether or 
not the person who certified that power— 

The Court. You have a right to ask him that. But I 
thought you indicated that this witness testified concerning 
a particular power of attorney. 

Mrs. Clark. Oh no. It was counsel who mentioned that, 
I am sure. 

The Court. You may proceed. 

Mrs. Clark. I would like to get the power. 


By Mrs, Clark: 


Q. Would you tell me whether the person who certified 
this— 

Mr. Mann. May I see it first please? 

Mrs. Clark. Oh, I am sorry. It is a copy of the same 
as Exhibit 9, except that this is the original. 

Mr. Mann. Your Honor, I am handed a document, and 
I am told that this is the original of a copy that has been 
given heretofore, 

The Court. Just a moment. I think we must proceed 
in order. There is nothing before the Court. You may 
proceed, Mrs. Clark. 


By Mrs. Clark: 


Q. Was that identified? Just is the custodian— 
Mr. Mann. If Your Honor please, I don’t think— 
The Court. Just a moment. Mrs, Clark, you may 
123 proceed. There is nothing before the Court at this 


time. 
Mrs. Clark. Thank you. 


By Mrs. Clark: 


Q. Would you say that the person, the official who cer- 
tified this document, was the lawful custodian of that 
document? 

Mrs, Clark. And for the record, I would like to say 
that this document is the same as Exhibit 9 to Mueller’s 
deposition, which the defendant will offer later. 

The Court. Very well. Now would you repeat your 
question. 

Mrs. Clark. Whether the individual, the official who certi- 
fied this document, is the lawful custodian of the document? 

The Court. Can you answer that? 

The Witness. Yes. 

The Court. You may answer. 
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By Mrs, Clark: 


Q. Is the answer yes? A. Yes, the answer is yes. 
* * ° e e e eo * 


283 Dr. Piero Sella 


called as a witness in rebuttal by counsel for plaintiff, 
and having been previously duly sworn, was examined and 
testified further as follows: 


Direct Examination 
By Mr. Mann: 


* * * * * ° * * 


Q. May I ask you this question, then, Dr. Sella?— 

Assume that a societa was established for a cer- 

tain duration, and that that duration or that period 

285 expired without a formal renewal. What status 
would the societa have, assuming it continued in 
business? A. In my opinion a societa, after the term of | 
duration has expired, remains a societa as it was before, 


with the only consequence that any member can ask for 
liquidation of its shares of interest in the company. 


* * * * * * * e * * 


Q. Are there any cases under Italian law where the 
bankruptcy of a corporation could put a shareholder into 
bankruptcy automatically? 
286 The Court. Now just a moment. How is that 
relevant? We are not dealing with corporations 
here. 
Mr. Mann. We are trying to show, Your Honor, that 
the societa and the corporation have a lot in common. 
The Court. Well of course they have. That doesn’t 
prove anything. Partnerships and corporations have a lot 
in common, but one may think they don’t. Shareholders 
in a corporation aren’t liable for its debts. Partners are 
liable for partnership debts. 
Well, proceed. 


110 


The Witness. Well, there is one kind of corporation in 
Italy where you have some of the shareholders entrusted 
with management who have unlimited liability for the 
debts of the corporation; and in that ease if the corpora- 
tion is declared bankrupt, these shareholders who are the 
managers, the directors of the corporation, are bankrupt 
immediately. 

By Mr. Mann: 

Q. Is there any prohibition in Italian law against a 
societa entering into a transaction with one of its mem- 
bers? A. No, except it should be at arm’s length. Other- 
wise there might be a cause of action for fraud or setting 
aside the contract. 


ial ” ° * * * . 


Dr. Enrico L Pavia, 
248 (Mrs. Clark] 
“Deposition of Dr. Enrico L. Pavia, taken by the De- 


fendant, at the Phelps Memorial Hospital, North Tarry- 
town, New York, on October 11, 1960, at 2:30 o’clock p.m. 


“« Appearances: 


“‘Pehle, Lesser, Mann, Riemer & Luxford, Esqs., 
Attorney for Plaintiff; 
James H. Mann, Esq., of Counsel. 


‘William P. Rogers, Esq., 
Attorney General of the United States, 
For the Defendant; 
By Mrs. Mary P. Clark, 
Assistant Attorney General. 


“Enrico L. Pavia (residing at 1056 Fifth Avenue, New 
York, N. Y., with offices at 63 Wall Street, New York, 
N. Y.) called as a witness in behalf of the defendant, hav- 
ing been first duly sworn, testified as follows: 
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249 ‘Direct Examination 
By Mrs. Clark: 


Q. Dr. Pavia, are you a member of the Italian Bar? 
A. Yes, I am. 

Q. Will you state where you received your education, 
and the degrees that were conferred on you. A. I studied 
law at the University Law School of Genoa, Italy. I re- 
ceived the title of Doctor of Law. Then I went to England 
and spent some time at Cambridge, and tried to familiarize 
myself with the niceties of the English common law. Then 
I had a seat for almost a year in a solicitor’s office in 
London. I came back to Italy, and served in the office of 
an Italian lawyer. In 1923 I passed my Bar examination, 
and I was admitted to practice in the old Courts of Appeals 
in Italy. In 1925 I was admitted to practice before the 
Supreme Court in Rome. I practiced in Italy until 1938. 
In 1938 I went to England, and I was granted a license by 
the home office to practice as an international lawyer in 
London. In 1940 I came over to this country, and I have 
heen practicing in this country ever since as a consultant 
in Italian law and International Law. During the war I 
served with the Board of Economic Warfare and with the 

Foreign Economic Administration. I am now Italian 
250 legal adviser to the Italian Embassy and the Italian 
Consul General and a few different banks. 

Q. Since you have been in the United States have you 
had occasion to represent any American clients in Italy? 
A. Oh yes, such as Monsanto, and many others, and I 
represent many Italian companies and banks in this 
country. 

Q. Have you ever testified in a United States court as an 
expert on Italian law? <A. Yes. 

Q. You have partially explained how you have kept in 
touch with Italian law. What else have you done to keep 
in touch with Italian law since 1940? A. I have been in 
close touch with Italian law because that has been my 
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field, and I am consulted about three times a day on 
problems of Italian law. I had my Italian law library, 
and I recovered most of it after the war. I had collections 
of Italian law records and Italian law reviews. I go to 
Italy about three or four times a year, and I try to pick 
up the most interesting and recent books on Italian law 
which I need, because I am called upon either to testify 
and to give opinions or to give lectures on problems of 
Italian law and Italian taxation. 

Mrs Clark. Mr. Mann, when I refer to societa in 
251 nome collettivo, may I just say societa? 

Mr. Mann. Yes, and when any other type of 
societa is intended we will so state, or the witness will so 
state. 

Q. Could you give us the definition of societa in nome 
collettivo? A. I will read you the English translation in 
an article that defines it. It is called Chapter 3 of Book 
5 of the Italian Civil Code of 1942, Article 2291. In gen- 
eral partnerships the partners’ liability for the partner- 
ship obligations shall be joint and unlimited, and any 
stipulation to the contrary shall have no effect as regards 
third parties. Article 2292 says that the name of general 
partnerships shall consist of the name of one or more 
partners and include the words societa in nome collettivo. 
A general partnership may maintain in the firm name the 
name of a retired or deceased partner, subject to the 
consent of the retired partner or the heirs of the deceased 
partner. Article 2293 says that general partnerships shall 
be governed by the provisions of this chapter and in the 
absence of applicable provisions hereunder by the pro- 
visions of the preceding chapter. I may explain at this 
point that the preceding chapter is a chapter which covers 

simple partnerships or non-business partnerships. 
252 Q. Would you tell us what translation you are 
reading from? A. This is a very handy little book 
which was issued by the Banca di Credito Finanziario. 
It is called the American Investors Digest of Italian Cor- 
porate Law. It was published in 1957 in Milano, and it 
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is one of the best translations. In fact, it is probably the 
only one available, as a matter of fact. 

Q. I notice that you have used the terms ‘‘partners”’ 
or ‘‘partnership.’”’ Would you, using the Italian text 
and the corresponding English words tell us what you are 
referring to. A.A societa is a partnership or firm. 
Possibly the term ‘‘partnership’’ is legally not correct. 

Q. You were reading these definitions from the Code 
of 1942? A. That is right. 

Q. Was the definition of this type of societa the same 
under the earlier code or law? A. No, the previous code, 
which is the Code of Commerce of 1885, had a quite 
different definition. Article 76 provided that the com- 
mercial companies having for their purpose one or more 
commercial transactions are distinguished in the follow- 

ing kinds: first, societa in nome collettivo, in which 
253 =the obligations of the company are unlimited, and 

there is liability of all the members. Then it goes 
on with the other kinds of companies and corporations. 
Then in Article 77 it says that the societa, the simple 
limited company, and the limited company by shares, ex- 
ist under a firm’s name. The corporation does not have 
the firm’s name, but is styled with a special designation 
or with a designation of the object of its enterprise. Then 
the last paragraph states that the above companies con- 
stitute toward third parties collective entities separate 
from the individual members. You see, the old code 
placed general partnerships, or limited partnerships, or 
limited partnerships by shares, and stock corporations 
under the same heading, and they all were considered 
legal entities. 

Q. What is the provision under the new code? A. The 
new code makes a very clear distinction. A societa and a 
limited partnership are liable without limitation, and one 
or two are liable only to the extent of their contribution. 
Companies limited by shares, limited companies which 
are what we would call here closely held corporations, 
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and stock corporations, are legal bodies with legal per- 
sonalities. They are generally defined under Italian law 

as associations of capital, while societas and limited 
254 companies are associations of individuals. 

Q. For the societa formed prior to the effective 
date of the new code, and continuing in business after the 
new code, which law would apply after the new code was 
in effect? A. In the first place, I would like to point out 
that we generally refer to the code as the Code of 1942, 
because it was on March 30, 1942, that the five books of 
the new Italian Civil Code, which had been in the process 
of being reshuffled for very many years, were finally 
published in a consolidated text. Book 5, which is the 
book of companies and corporations, was in fact enacted 
sometime before. It was enacted on January 30, 1941, 
by Royal Decree No. 18 of January 30, 1941, and it went 
into effect 15 days later, because under Italian law there 
is a 15-day period before a law goes into effect. So it 
went into effect about February 15, 1941. There is no 
doubt in my mind that the new law applied to an exist- 
ing company. If they had in their statute some provision 
not in accord with the new code, they were given up to 
June of 1945 to modify the terms of their association. 

Q. By a statute do you mean the written instrument 

that created the societa? A. Yes. This did not 
255 mean that an existing societa or an existing cor- 

poration which had no conflicting conditions had to 
change the terms of its statute or of its instrument of 
constitution. It would just simply fit into the new defini- 
tion that the new code gave to that particular legal 
institution. 

Q. How is a societa created? A. It must be created in 
writing by a document signed by the parties, authenticated 
by a notary, unless it is made in the form of a public deed. 
The instrument must contain the names of the parties, 
their addresses, their nationality, their residence, the pur- 
pose of the corporation or the societa, the way profits and 
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losses are to be divided, the duration of the societa, and 
who is the managing partner or who are the managing 
partners, and the instrument of formation of the company 
must be deposited within 30 days with the clerk’s office of 
the chamber of the local tribunal which handles commercial 
matters. Here is something that I would like to explain: 
the Code of 1942 provides that there should be formed a 
register of enterprises, and that such register of enter- 
prises should be a special division of the tribunal under 
the control of the judge, with clerks attached to it. This 
has never been done, as a matter of practice, because they 

have been waiting all these years for a decree to 
256 come out giving the regulations. So they continued 

in that respect with the system of the old code, 
which is very much the same in practice. 

Q. The instrument is filed with the local tribunal? A. 
Yes. There is also another registration which, however, 
has not the same effect as the registration with the tri- 
bunal. It is the registration which used to be with the 
so-called Consiglia delle Corporazioni. Those are now 
called again, as they were before the Fascist regime, 
chambers of commerce. Every firm, company or corpora- 
tion must file at the special office of the chamber of com- 
merce, the Consiglia delle Corporazioni, and all documents 
filed and all information provided could be disclosed to the 
public and could be the object of certificates which are 
considered prima facie evidence of the facts declared and 
described. 

Q. With reference to that last registration which you 
were describing, with the chamber of commerce, I show 
you a document which was shown to a witness, Dr. Sella, 
and I ask you if that is the place you were talking about 
(handing document to witness). A. Oh yes, precisely. 

Mrs. Clark. Let the record show that the document I 
just showed to Dr. Pavia was Defendant’s Exhibit 10 in 

Mr. Mueller’s deposition. 
2 Q. What is the significance of that registration? 
A. It is prima evidence of what is stated therein. 
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This is regulated by the Royal Decree of September 20, 
1934. 

Q. Dr. Pavia, could this societa that we are discussing 
be created without specifying a definite period of duration? 
A. No. If it was, then it would not be a societa, it would 
be a simple partnership, and it would create a quite dif- 
ferent legal situation. 

Q. Assume that a societa was established for a certain 
duration, and that that duration or that period expired 
without a formal renewal. What status would the societa 
have, assuming it continued in business? A. The societa 
should be considered as dissolved or terminated, and if it 
continued in business it would continue as a de facto organi- 
zation under the rules of Chapter 2 of Title 5. It is 
Chapter 2, Articles 2251 to 2290 of the Code. 

Q. What effect if any would the death of one of two 
owners of a societa have upon the status of the societa? 
A. If you mean a regularly constituted and existing 
societa in nome collettivo, there might be different 

effects, according to the terms of the instrument of 
258 formation. It is not inconceivable that two partners 

might say: in case partner B should die, the company 
will continue in the person of his son or of his daughter C. 
If there is no indication, the death of one partner in a 
two-partner partnership creates automatically the termina- 
tion of the company, because I believe it falls under Sec- 
tion 2272, No. 4, because the plurality of partners has 
ceased. You cannot have a partnership unless there are 
at least two partners. 

Q. Is there any period of time under Italian law within 
which the societa does not lose its identity, so long as a 
new member is appointed? A. Within six months it may 
be reconstituted, and then it would be a continuation of the 
old societa. 

Q. There would be no break? A. No. 

Q. Can an owner of an interest in a societa sell or 
, transfer his interest in the societa without the consent 
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of the other owners? A. No. A societa is an association | 
of individuals which is created and is predicated on mutual | 
trust, on what in Roman law used to be defined as affectio | 
societa ties. 

Q. How about specific firm property? Can one owner 

transfer, without the consent of other owners, 
259 any particular property which is held by the societa? 
A. No. 

Q. Is that for the same reason? A. Yes. I would like 
to qualify that by saying: unless it is in the course of 
ordinary business. 

Q. With respect to the liability of the owners of the 
societa, in the event that the assets of the societa are 
not sufficient to meet its obligations, and it is sued by its 
creditors, does that have any effect upon the owners? A. 
The owners of a societa are jointly and severally and un- 
limitedly responsible for all the obligations of the societa. 
If a ereditor of the societa sues the societa and tries to 
levy execution on the assets of the societa, and cannot 
sueceed in obtaining payment, then he can directly levy 
execution on the assets of the individual partner. He does 
not need to sue the individual partner. He just levies 
execution, and his title for execution is the decision against 
the societa. There is a little difference in the American 
Uniform Partnership Law. There the partner has to be 
made a party to the proceedings. That is not so in Italy. 
The situation in a simple societa is that the creditor of 
the societa can levy execution directly on the assets of 

the individual partner. The only defense of the 
260 partner is to say, ‘‘Now, wait a minute, in bank 

so-and-so there is a million lira. Why don’t you 
satisfy yourself from that?’’? That is his only defense. 
Otherwise execution is levied on his assets. In the case 
of bankruptcy, the bankruptcy of the societa and also the 
bankruptey of the de facto societa brings about auto- 
matically the bankruptcy of the individual owner. One of 
the great arguments of the writers was that in spite of 
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the wording of Article 77 of the Code of Commerce the 
societa was not a legal entity. The argument was that 
it was the individual partner who was really the one who 
was doing business. Under Italian bankruptcy law, it is 
only a merchant who is supposed to be bankrupt. A private 
individual, a farmer, a professional man, could be perfectly 
insolvent but could never be bankrupt. 

Q. If a professional man, a doctor, set up a societa 
to operate a hospital, would he be considered as doing 
business then? A. If the societa goes bankrupt, he will be 
automatically bankrupt. However, he would not be ad- 
Judicated a bankrupt if he did not pay his own personal 
creditors, if he did not pay his grocer, or if he did not 
pay for the mink coat of his wife. 

Q. As a doctor he could never be a bankrupt? 
261 A. No. The conception of bankruptcy is strictly 
attached to the conception of business. 

Q. Any owner of a societa is subject to bankruptcy? 
A. Yes. 

Q. Could any of the debts of a societa be charged 
against a procuratore?. A. An attorney in fact can be 
called an institore or a procuratore. 

Q. What is the translation of ‘‘institore’’? A. An 
institore is an agent who is specifically in charge of a 
business. It may be an individual enterprise, it may be 
a firm. 

Q. Is there any difference between an institore and a 
procuratore? A. Fundamentally not. Fundamentally, an 
institore or a procuratore is an agent. 

Q. He is an agent of whom? A. If Mr. A, a managing 
partner of a societa, appoints Mr. B to take charge of a 
branch of the societa, or to conduct business in a perma- 
nent way for the societa, having certain specific authority 
to sign contracts, to sue or be sued, the institore would 
be the agent of the societa through the individual manag- 
ing partner who gave him the power. In other words, 
the managing partner would be transfering some of 


119 


262 his authority to the institore. This again has been 

a very controversial matter. There have been de- 
cisions to the effect that a managing partner had no right 
to transfer all his powers. There have been opinions ex- 
pressed by writers to the effect that when there are two 
managing partners, even if they are not joint managing 
partners, there must be the consent of both to appoint 
a procuratore. 

Q. The joint consent is needed only where the owners 
are so authorized by the agreement setting up the societa? 
A. One of the very best known writers in matters of 
Italian corporate law or company law, Brunetti, maintains 
that even when there are two managing partners, and 
both have separate and full authority, one could not 
appoint a procuratore with vast powers without the con- 
sent of the other. The reasoning goes back to the funda- 
mental principle that the partners conduct business in 
their own individual personalities, as a result of the 
mutual confidence and trust, and a managing partner is 
not only permitted but is supposed to conduct the business 
of the company. It is his duty. 

Mrs. Clark. I have no further questions. 


‘“‘Cross Examination 
By Mr. Mann: 


Q. Dr. Pavia, I have just a few questions to ask you, 

and I shall attempt to be as brief as possible. In one 

of the last answers that you gave did you refer 

263 to the Italian text writer, Antonio Brunetti? A. 
That is right, yes. 

Q. You would consider Brunetti one of the outstand- 
ing experts in the field of the societa? A. He is one of 
the respected writers. 

Q. I see you have a Trattato del Diritto delle Societa. 
A. Yes. 

Q. You would agree that that text is one of the outstand- 
ing and recognized texts? A. I think he is one of the 
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respected writers. He has some peculiar ideas, like the 
last one, on which frankly I do not agree. I see no reason 
why a managing partner should not be able to give au- 
thority to an agent or an institore. I might say that 
other highly respected writers felt the same way, such 
as Vivante and Marghieri. 

Q. You would not disagree with Professor Brunetti 
concerning whether a societa under the old code was or 
was not a legal entity, a juridical person, would you? 
A. I will say this: I have not read recently how Brunetti 
described the past history of the societa under the previous 
code, but I have lived for 20 years through the polemics 

and the conflicting decisions of courts and writers on 
264 this question of the legal entity of the societa, and 

my own opinion is that under the old code the 
wording of the law was such as to leave little doubt, and 
there were excellent philosophical reasons for the opinion 
that the societa was not a legal entity in spite of the 
wording of Article 77. That was also maintained by 
Manara who wrote some of the best treatises on com- 
mercial law. 

Q. Would you agree with Brunetti? A. I believe that 
, under the old code the societa in nome collettivo was a 
legal entity. In civil law the wording of the statute plus 
possibly the legislative history is paramount. Philo- 
sophically and theoretically there may be good reason to 
maintain that it should not be so, but the wording of the 
statute is paramount. 

Q. In your answers you have talked of persons who 
make up a societa as partners. Could that also be trans- 
lated as members? A. Yes. 

Q. What is the Italian word? A. Soci. 

Q. The word soci has several meanings? A. Yes. 

Q. The word soci is also used in the case of share- 

265 holders in corporations, it it not? A. Yes. It is 
used even for stockholders in corporations, and it 

is used even for partners in civil communes or civil 
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partnerships for the joint enjoyment of real estate 
functions. 

Q. Can a societa enter into a transaction with one of its 
members? A. Normally not. There would be a definite 
conflict of interest. A societa could dispose of some assets 
in favor of one of the partners by mutual consent of all 
the partners. The partnership is a pretty informal 
organization under Italian law. A partner could not 
transact business with his own company. There would 
be a conflict of interest. 

Q. If a societa makes a contract, is that the contract 
of the societa or is that the contract of the members? , 
A. It is the contract of the societa which is used by the | 
members as an instrumentality to do business on their | 
own behalf. 

Q. Can a societa hold real estate in its own name? 
A. It can by title, which does not mean that it is in the 
land registry book, but the fundamental title stays with 
the owners under the new conception. That was not so 
under the old conception. It was one of the most debated 

questions. 
266 Q. Where land was acquired under the old con- 

ception, the land was in the name of the societa in 
the land records, as I understand it, and the legal concept 
was that the societa owned the land. What happened 
after the new code of 1942 to this real estate? A. There 
is no great difference because, as I say, it is more theo- 
retical and philosophical than practical. Under the old 
societa the managing owners were considered more as 
agents of the societa. Under the new conception the 
societa is an instrumentality of the owners, but practically 
it was the owners who could dispose of the property. It 
had practically the same status. Creditors of the societa 
could levy execution on it. Individaul creditors of the 
partners could not. Creditors of the individual partners 
could only do two things—attach the interest of the 
partner in the partnership, and prevent an extension of 


duration of the partnership—but they could not levy 
execution on the assets of the societa. Creditors of the 
societa could not levy execution on the assets of the in- 
dividual partner before having tried to exhaust the assets 
of the societa. Fundamentally the working was the same. 
Theoretically and philosophically, it was quite different. 
Of course, the nature of the societa is greatly changed. 

That is why it is such an important change. It has 
267 been discussed for years by the various committees 

of lawyers and professors and judges. Finally the 
new conception was adopted by the committee, and then 
was adopted by the government, and submitted to Parlia- 
ment, and then promulgated into law. 

Q. Let me see if I can just phrase a few simple ques- 
tions that you can answer in one or two words. If a law- 
suit is brought in the Italian courts on behalf of a societa, 
is it brought in the name of the societa or in the name of 

: the members? A. In the name of the societa represented 
by its managing members. 

Q. Do the names of the members appear in the caption 
of the lawsuit? A. The name of at least one of the mem- 
bers should be in the name of the societa. The name of 
the societa should have at least the name of one of its 
partners. It is only when the societa is a continuation 
after the death or resignation of one partner that it may 
continue under the name of one of the original partners. 
But normally when you form a societa, as indicated by 
Article 2292, there must be the name of one or more of 
its partners in the name of the societa. 

Q. It is possible to continue a long existent societa 

after the death of the members by the consent 
268 of the heirs, is it not? <A. Yes, sir. 
Q. In the case of such a continuation, if such a 
_ societa brought a lawsuit in the Italian courts, it would 
| be solely in the name of the societa? A. That is right. 
| It would be societa So-and-So, in the person of A B C. 
/ Q. I believe you said on direct examination that if a 
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societa was adjudicated bankrupt that immediately made 
the members bankrupt automatically. Is that correct? 
A. Yes, sir. 

Q. Are their assets pooled together, or are they kept 
separate by the trustee in bankruptcy? A. They are 
obviously kept separately, because each group of assets 
has its own group of direct creditors, and the creditors of 
the societa have to be satisfied first from the assets of the 
societa. If there is something left, it would be moved to 
the assets of the individual partners. However, if the 
assets of the societa are sufficient to pay all the obliga- 
tions of the societa, then there is no more reason to main- 
tain the bankruptcy, and the partner will be also discharged. 

Q. So the societa’s assets are kept separate and 
269 distinct from the estates of the members, as you 
call them, the partners? A. Certainly. 

Q. Can a debtor of a societa set off a debt to him owed 
by one of the members of the societa? A. No, sir. 

Q. Let me ask you a question or two about the service 
of process. If there is a non-resident member of a societa 
who happens also to be one of the managing members of 
the societa, but he is outside of Italy, can service on the 
societa be made by serving him outside of Italy? A. Let 
me explain that. If a societa has a managing partner 
who is outside of Italy, he does not have to be served 
outside of Italy. Service would be made on the person of 
Mr. So-and-So, managing partner, at the headquarters of 
the societa, and assuming he is not present it would be 
handed over to an employee, and that would be good 
service. 

Q. Suppose there is a non-resident member of a societa, 
and let us say he is resident in Switzerland, and a person 
in Italy has a cause of action against him that is in no 
way connected with the business of the societa, could 

service on that non-resident member be effected by 
270 ~—s serving the societa? A. No. 
Q. I believe you said earlier that you felt that 
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the societa could not institute lawsuits against its own 
members—or am I misquoting you? A. The societa can 
very well institute suit against one of its members. We 
might assume that one of its members under the terms of 
the instrument of partnership was supposed to contribute 
within a certain time a certain amount of money or cer- 
tain machinery, and he did not comply, then a general 
partner would be perfectly entitled to bring suit to obtain 
performance of the undertaking. 

Q. But you would not limit that lawsuit merely to a 
eapital contribution, would you? A. There might be an 
action for tort, for instance. There might be an action 
as a result of criminal dissipation or misappropriation. 

Q. Mrs. Clark asked you a question as to whether a 
doctor who used a societa to run a hospital would be en- 
gaged in business. Now, isn’t it true that one person 
cannot establish a societa? A. He certainly cannot. 

Q. I was not clear on the example you gave on direct 
examination when you were talking about the situation 

in which A was a managing member of a societa 
‘271 and appointed B as the procuratore or agent of 

the societa. Did you say that B would be the agent 
of the societa through A? A. Yes, sir. 

Q. Why isn’t he just the agent of the societa? A. Be- 
\eause the societa not being a legal entity is not supposed 
to do anything except as a reflection of the personality of 
[its partners. That is where the philosophy of the problem 
{| comes out. 

Q. If a managing member of a societa empowers an 
agent for the societa, that does not give the power to the 
agent to represent the managing partner personally, does 
it? A. Certainly not. 

Q. If a managing member of a societa gave a power of 
attorney to a person, the power of attorney stating that 
A representing the societa named and empowered B to 
do certain things, that would be considered a power of 
attorney of the societa, would it not? A. Yes. 
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Q. It is true, isn’t it, that the Italian court decisions 
that have come down since the new code went into effect 
are far from clear on the question as to whether a 
272 pre-existing societa retains its entity status? A. 
I have not seen one single decision, and frankly I 
cannot imagine how there could be one. The rules for the 
enforcement of the new code and the rules of transition 
provided for what should be done for the de facto societa, 
and they provided for what was to be done for the societa 
or corporation which had in their instruments of forma- 
tion certain clauses and conditions inconsistent with the 
new law. But the fact that these rules of transition did 
not say anything about instruments of formation or con- 
stitutions which were not inconsistent goes to show with- 
out any doubt that automatically at the moment the new 
law became effective the old societas were regulated by 
the new law. 

Q. By naming a managing partner in the constituting 
act of a societa, that means in effect that he represents the 
other members, does it not, and that his act is also the act 
of the other members in so far as the societa is concerned? 
A. That is right. May I insert one more remark on the 
last question? 

Q. Certainly. A. I want to make reference to Article 
10 of the preliminary rule of the Civil Code which states 
that the law and regulations become obligatory on the 15th 

day after the date of publication, unless it is other- 
273 wise determined. That is a clear indication of what 
I was just saying. 
‘‘Mr. Mann: I have no further questions. 


“‘Redirect Examination 
By Mrs. Clark: 


Q. To keep the record straight, I might not have under- 
stood everything you said in answer to the next to the last 
question that Mr. Mann propounded to you. I think you 
referred to corporations. Did you mean articles of incor- 
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poration as we mean them, applying to corporations? <A. 
I hope my tongue did not slip. I always try to distinguish 
between an instrument of formation and articles of incor- 
poration. The present theory is that a partnership is not 
an entity, it is a contract. 

Q. That leads us to the discussion of legal entities. Mr. 
Mann brought out from you the statement that you dis- 
agreed with a writer who was quoted, so far as the old com- 
mercial code was concerned. 

Mr. Mann: I object to the question. I think what Dr. 
Pavia said was that he disagreed with Professor Manara, 
that he did not disagree with the writer Brunetti. 

The Witness: That is correct. 

Q. The substance of it is that in your opinion under 

the old commercial code a societa was a legal 
274 entity? A. My own personal opinion would be that 

it was a legal entity, although I admit that some very 
outstanding writers hold a different opinion. 

Q. There is no doubt that a corporation with shares has 
a legal entity, is there? A. Oh, certainly, it was a legal 
entity then, and it is now. The stockholders are not respon- 
sible beyond their investment. The directors are not re- 
sponsible except for malfeasance. The officers are not 
responsible except for malfeasance. It is just like an Amer- 
ican corporation. 

Q. What is the Italian name for what we call a corpora- 
tion with shares? A. It formerly was called societa 
anonima. Now it is called societa per azioni. Now there 
is a new type of private corporation which has the same 
characteristics as the societa per azioni, and it is called 
company a responsibilita limitata. 

Q. Would you say that under the old code, although a 
corporation was a legal entity and a societa was a legal 
entity, there were still very material distinguishing fea- 
tures?) A. Yes, there were some very distinguishing 

features. The major one was the joint and unlimited 
275 liability of the owners, and the fact that they became 
automatically bankrupt when the partnership became 
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bankrupt, which was a major argument in favor of the 
theory of the non-legal entity. 
Q. Was there any tax distinction? A. In those days, 
yes. Itis no longer so. After the war it was changed, but 
in those days the societa was of course taxed separately 
as it is now but it was taxed not on the basis of any balance 
sheet or financial statement. It was taxed on the basis of 
a certain determination made by the treasury, according 
to their own investigation and convictions, While a cor- 
poration was taxed on the basis of its balance sheet, unless 
proved fraudulent, the societa was taxed on the basis of 
the determination made by the treasury. However, now a 
private partnership may by keeping books in the same man- 
ner as a corporation have the same privilege—that its finan- 
cial statement is to be accepted unless proved fraudulent. 
Q. And this latter privilege was accorded after the war? 
A. Yes. 
Q. Would that be after 19452. A. Yes. 
Q. With respect to the questions Mr. Mann asked 
276 you about service of process, you mentioned that the 
process would read in the name of the societa, in 

the person of ABC? A. That is right. 

Q. Do you mean that the actual summons or the caption 
of the case would have the name of the societa followed 
by the names of the individual owners? A. Yes. 

Q. That was general? <A. Yes. 

Q. You mentioned, with respect to the non-resident 
owner, that the process so captioned would be served upon 
an employee, since the non-resident owner would not be 
present? A. Yes, 

Q. When the employee accepted service, on whose be- 
half was service accepted? A. On behalf of the person to 
whom it was supposed to be served. 

Q. On behalf of the one named in the caption? A. Yes. 
I would like to revert to the question of taxes, because I do 
not like to leave a misunderstanding. The societa previ- | 
ously and now is taxed separately from its partners. Also 
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a joint venture, which is something entirely differ- 
277 ~—s ent from a partnership, is taxed separately. This 

is a matter of tax law, and essentially of treasury 
convenience. It has to be borne in mind that in Italy the 
same income is not taxed twice. In other words, if a part- 
nership is taxed, the profits distributed to the individual 
partners will not be taxed. 

Q. The individual will not pay any tax on those profits? 
A. No, there will be no income tax. They may have per- 
sonal taxes, but that particular income will not be taxed. 

Q. Is that also true of the taxing of corporations? A. 
It is true of corporations also. At least it has been true 
up to now. It may not be true in a few months, because 
there is a law which is under discussion which will prob- 
ably establish a tax on dividends. 

Q. I gave you an example of a doctor operating a hos- 
pital. I understand that one person cannot set up a societa, 
that it takes more than one. When I spoke of a doctor, in 
the singular, I intended that there would be more than one 
doctor setting up the societa to operate the hospital. If 
the societa were to go bankrupt, the doctors who operated 

or managed the hospital would be subject to bank- 
278 _ruptey as owners of that societa, would they not? 
A. Certainly. 

Q. Whereas, in their capacity as a doctor they would not 
be subject to bankruptcy? A. No. Of course, if a doctor 
orders some X-ray equipment and does not pay for it, they 
ean sue him and make him bankrupt. 

Mrs. Clark: That is all. 


“‘Reeross Examination 
By Mr. Mann: 


Q. Dr. Pavia, with respect to your answer that the serv- 
ice of the summons would name the individual members of 
the societa, I ask you: It is true, is it not, that the Italian 
Code provides that a societa may sue and be sued in its 
own name? A. Yes, in its own name, but you always have 
to indicate the physical person who is served or on whom 
service should be made for the societa. 
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Q. In other words, the return of the summons would have 
to show whether it had been left with an employee or a 
managing clerk? A. No, it has to state: ‘I, the sheriff, 
have today at the request of Mr. A B served the above 
summons on Societa CD in the person of its managing 
partner E F.’ The summons would be left with Mr. M, its 

office manager, or even its office boy. 
279 Q. I would like to read you a quotation from page 
449 of Brunetti’s Trattato del Diritto delle Societa: 

‘The only fundamental difference between the two codes 
is that under the system of the new code the societa is not 
recognized as a legal entity (personalita juridica) but only 
as an individual financial entity (autonomia patrimonali).’ 

Do you follow my quotation? <A. Yes. 

Q. Do you agree or disagree with that? A. I would like 
to say that that is not the expression of Professor 
Brunetti’s opinion, It is a reference that he makes to the 
report of the Ministry to Parliament when the new code 
was submitted for approval. He said that the report at 
No. 938 remains in its essential outline the one which was 
given by the Code of Commerce, and the innovations are 
limited to resolving particular problems which were raised 
in connection with the code which is being advocated. The 
only fundamental difference with regard to the dominating 
interpretation of the Code of Commerce is that in the sys- 
tem of the new code the societa in nome collettivo is not 
recognized as a juridical personality, but only a patrimonial 
autonomy. I believe that that is a fair statement of the 
situation. 

(Mrs. Clark] 
Oscar von Wedekind 
(The stated portion of the deposition follows :) 


‘¢Direct Examination 


“Questions by Mr. Mann: 


“‘Q. Mr. von Wedekind, would you please give the re- 
porter your full name and your home address? A. Oscar 
Paul Georg von Wedekind; Ascona, Casa Margiana. 
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“<Q. How long have you resided in Switzerland? A. 
About ten years. 
<Q. When and where were you born? A. I was born on 
August 17, 1882, in Mulheim on the Rhine. 
“<Q. In Germany? A. In Germany. 
“‘Q. Who was your father? A. My father was Paul 
Wedekind. 
“<Q. When and where was he born? A. He was born in 
Palermo on the 26th of December 1845. 
“<Q. Who was your mother? A. Sophie, born Danzier. 
‘¢Q. And when and where was she born? A. She was 
born in Mulheim on the Rhine on the Ist of October 1856. 
““Q. Mr. von Wedekind, please name your brothers 
178 and sisters and in the ease of your sisters, give their 
married names? A. First, Tilda von Hennig, dead; 
Jula von Knorr; Herta Ottolenghi, dead. 
“Q. And you had a brother, did you not? A. Yes. 
“‘Q. What was his name? A. Carlo von Wedekind.”’ 
te ait She sti 
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“«Q. And when did your brother Carlo die? A. Carlo 
died on the 5th of August 1957, two years ago. 

“Q. At the time of her death, did your sister Tilda 
leave a child surviving her? A. Tilda left two children, 
two boys. 

<Q. And what were their names? A. Horst and Herbert. 

“*Q. Are they both alive? A. Only one is alive. 
179 <Q. And which is that? A. Horst.’? 
Tate ateenlyn ah 


“Q. Was vour brother Carlo ever married? A. Yes. 

“Q. To whom? A. He was married to Brigitte von 
Haniel, from Haimhausen. 

“‘Q. Mr. von Wedekind, was your brother Carlo married 
at the time of his death? A. No, he was divorced. 

“<Q. He was divorced? A. He was divorced, yes. 

“‘Q. Mr. von Wedekind, name the children of Carlo that 
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resulted from his marriage? A. First, Florimonda von 
Wedekind and then Farald von Wedekind. 
“*Q. Did both of those children survive Carlo at his 
death? A. Yes. 
180 “Q. Mr. von Wedekind, did Carlo have any other 
children? <A. Yes. 
“Q. Name the child or children? A. He had a boy, 
Hallauer. 
“Q. And what was his first name? A. Sigfried 
Hallauer. 
“*Q. Did he have any other children? A. I do not know. 
“*Q. Mr. von Wedekind, in what country did you obtain 
your education, where did you go to school? A. I went to 
school in Berlin. 
“*Q. Did you go to school elsewhere? I am talking of 
formal schooling? A. The school only in Berlin.’’ 
feiigenta ashe sh 


“‘Q. Mr. von Wedekind, how long have you lived 

in Germany? A. I have been living in Germany 

nearly all my life except a few years in England, America, 
and France. 

“Q. You lived in Germany all of your life except for 
a few years during which you traveled abroad? <A. Yes. 

“Q. Mr. von Wedekind, why did you leave Germany to 
come to Switzerland? <A. In Berlin our house was bombed 
and our estates had been taken by the Russians. I had no 
longer any more home in Germany. 

“Q. Why did you choose Switzerland? A. Because I 
had a brother living in Switzerland and I had a sister 
living in Italy. 

““Q. And tell us the name of your brother living in 
Switzerland?) A. That was Carlo. 

“Q. Mr. von Wedekind, describe for me as fully as you 

can the business in which your father was engaged? 
183 A. My father belonged to the firm of Carlo Wedekind 
and Co., and he was in the oil business. 

“Q. What was the firm Carlo von Wedekind and Co.? 
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A. That was a banking house and there was an export and 
import and they had several departments.’’ 
eke ate Sie 
185 “<Q. Mr. von Wedekind, is it not a fact that during 
the 1930’s and until the American troops invaded 


Italy, Sicily, until the fall of 1943, your firm, Carlo Wede- 


kind & Co., Palermo, was in business, was doing business? 

“*Q. That Palermo firm was owned to the extent of 

186 fifty per cent by you and to the extent of fifty per 
cent by Carlo, was it not? A. Yes. 

““Q. And although you had employees on the spot in 
Palermo, did you and Carlo not supervise and determine 
business policies during the 1930’s and until the end in 
1943? A. To state it precisely, I did not care at all for 
that, that was a foreign interest and Carlo took care of that. 
te chle te wate aate 
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188 *¢Q. Do you know how often Carlo went to Palermo 
to look after the business? A. Very often. 
‘*Q. Could you tell me whether maybe he went once a 
year on the average? <A. Yes, at the utmost, once. 
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189 “*Q. It is a fact, is it not, that you never trans- 
ferred your fifty per cent ownership in Carlo Wede- 
kind & Co., Palermo, to your brother Carlo at any time 
after 1938? A. It was not interesting because the firm, 
so to say, was bankrupt. It did not work, it did not repre- 
sent value. After two wars, having been blocked and so 
on, the firm, I am sorry to say, was practically of no value 
any more, 
“‘Q. But you said, and is it not true, that the business 


carried on operations in 1038, 1239 and until 1933, Gna the ~ 
American troops invaded Sicily? A. Yes, it carried on 
business. 

are: Rte eh ae 


133 


“Q. But your answer is, you did not make a formal 

transfer of the Palermo business to Carlo? A. No. 

190 “¢Q. What you mean is, that is right, you did not? 
A. I did not. 


* * * 


Mrs. Clark. * * * 

I will now offer excerpts from depositions which relate 
to the original plaintiff doing business through Arobiga 
A. G.—doing business in Germany through Arobiga A. G. 

The Court. I thought you were not pressing that point, 
that you so indicated yesterday; or did I misunderstand it? 

Mrs. Clark. The Italian company is our primary con- 
tention. We feel that the admissions made by plaintiff 
are sufficient, even, to hold that Carlo was doing business 
there. 

The Court. From your opening statement I rather got 
the impression which made me doubt as to whether the 
facts you summarized constituted doing business, in so 
far as Arobiga is concerned, because they were, as I recall 
it, collecting royalties. 

Mrs. Clark. Yes. 

The Court. That is all they did? 

Mrs. Clark. Well, in effect, Chemieprodukte was 
191 acting as their agent to exploit these patents in 
Germany. 

The Court. Were they licenses being granted in Ger- 
many, or were they being granted in Switzerland to 
Germans? 

Mrs. Clark. The patent rights, under an agreement with 
Chemieprodukte, a German company, were exploited by 
the German company, who licensed them to other com- 
panies in enemy-occupied territory. 

The Court. All Arobiga did was to receive license fees ; 
wasn’t that it? 

Mrs. Clark. The purpose for Arobiga, which was a 
corporation, was to deal in patents and exploit patents. 


134 


The Court. I understand. But what business did Aro- 
biga do in Germany? 

Mrs. Clark. It had an agent in Germany. 

The Court. It had an agent in Germany? 

Mrs. Clark. Chemieprodukte. 

The Court. And what did the German agent do? 

Mrs. Clark. It made agreements on behalf of Arobiga 
with other companies. 

The Court. And the agent had headquarters in Germany? 

Mrs. Clark. Oh yes. It was a K. G. 

The Court. K. G. means what? 

Mrs. Clark. A limited liability company, owned by Oscar, 

the brother of the original plaintiff, and a nephew. 
192 The Court. I will let you make your record, of 
course. You may proceed. 

Mrs. Clark. From Ulrich Wiederkehr’s deposition— 

The Court. I think, in order to follow this, I would 
like to get you to repeat the particular statement of facts 
that are applicable to this aspect of the case. Now, you 
have a corporation known as Arobiga? 

Mrs. Clark. Yes. 

The Court. And how is that connected with the original 
plaintiff? You may have said some of this yesterday; 
but I want you to repeat it. 

Mrs. Clark. Fides A. G., the Swiss company, owned all 
of the stock of Arobiga. 

The Court. Yes. 

Mrs. Clark. The original plaintiff had, in the early 30’s, 
owned it; but the original plaintiff sold it to Fides, in the 
early 30’s, and the original plaintiff dominated and con- 
trolled Fides. 

The Court. How? You know, ‘‘dominated’’ and ‘‘con- 
trolled’’ are just conclusions. 

Mrs. Clark. Well, our point is that he dominated and 
controlled Arobiga, too. 

The Court. How? 

Mrs. Clark. Excuse me. Mr. Jaffe wants me to tell you 
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that the plaintiff’s domination and control of Fides 
193 was stipulated. 
The Court. But what does ‘‘domination’”’ mean? 
Does it mean holding a majority of the stock? Does it 
mean managing the company? The word ‘‘domination,”’ 
you know, can mean any one of a dozen things. 

Mrs. Clark. So far as the original plaintiff’s relation- 
ship with Arobiga, it was not one of direct ownership, but 
it was one of control. He directed all of the activities of 
Arobiga. And we contend that by that control, irrespective 
of ownership, he was doing business with Chemieprodukte 
through Arobiga. 

The Court. Very well. Now Arobiga was located where? 

Mrs. Clark. In Switzerland. 

The Court. And they had an agent in Germany; is 
that it? 

Mrs. Clark. Chemieprodukte. 

The Court. And that was independent of Arobiga? Is 
that it? 

Mrs. Clark. There was a contract between Arobiga and 
Chemieprodukte. 

The Court. There was no ownership or control of 
Chemieprodukte? 

Mrs. Clark. By Arobiga? 

The Court. Yes. 
194 Mrs. Clark. No. 

The Court. What was the nature of the contract 
with Chemieprodukte? 

Mrs. Clark. The contract authorized Chemieprodukte 
to exploit these patents, owned by Arobiga, outside of 
Germany. Chemieprodukte did; it made license agreements 
with companies outside of Germany, but in enemy-occupied 
territory—which ultimately became enemy-occupied ter- 
ritory. 

The Court. Was Chemieprodukte a licensee of Arobiga 
and did it grant sub-licenses? 
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Mrs. Clark. Yes. We don’t have a copy of that 1935 
agreement, Your Honor. 

The Court. How, then, was Arobiga doing business in 
Germany? 

Mrs. Clark. I think Chemieprodukte was acting, even 
though it was a licensee,— 

The Court. It was a licensee of Arobiga. Chemie- 
produkte was doing business in Germany, but how was 
Arobiga doing business in Germany? 

Mrs. Clark. I think through Chemieprodukte, because 
Chemieprodukte collected these royalties through the sub- 
licensees and transmitted them to Arobiga. 

The Court. Suppose A, in the District of Columbia, 
owns patents and issues a license to exploit, as you call it, 

those patents—‘‘exploit’’ doesn’t mean anything; 
195 you mean to license others to use those patents—in 

New York; and B, in New York, issues sub-licenses 
to numerous concerns around New York. Is A doing busi- 
ness in New York? 

Mrs. Clark. Under the example you gave, I would under 
stand that the licensee would make contracts with sub- 
licensees,— 

The Court. Yes. 

Mrs. Clark. —in its own name, 

The Court. Yes. 

Mrs. Clark. Chemieprodukte made these contracts in 
Arobiga’s name, 

The Court. Then that is the point. You didn’t tell me 
that. That makes the entire difference. Then Chemie- 
produkte was an agent of Arobiga. I thought it was issuing 
its own licenses. 


196 Mrs. Clark. If Your Honor please, I will start now 
with the deposition of Ulrich Wiederkehr. 
The Court. Very well. 
Mrs. Clark. And only in so far as it deals with the 
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original plaintiff doing business in Germany through 
Arobiga, A. G. 


(Mrs. Clark] 
Ulrich Wiederkehr 


‘‘Direct Examination 


“‘Questions by Mr. Mann: 


‘*Q. Would you please give us your name and address? 
A. Ulrich Wiederkehr, 32 Rotfluhstrasse, Zollikon near 
Zurich, 

“‘Q. Please tell us where and when you were born? A. 
Tn St. Gallen, on July 6, 1894. 

““Q. Are you a citizen of Switzerland? A. Yes. 

“*Q. Do you claim or have any other nationality? A. No. 

**Q. Would you tell us what you do? A. Now, I am on 
the board of different companies and do private property 
administration work. 


Pot trey 


° * * * * * ° . 


‘*Q. Director Wiederkehr, did you ever know Carlo 

von Wedekind? A. Yes. 

“*Q. When and where did you first meet him? A. In 
the offices of the Fides Union Fiduciaire in 1923, when I 
joined that firm. 

‘*Q. Have you ever heard the name Fides A.G.? A. Yes. 

“<Q. Tell us, if you can, what is the Fides A. G.? 
199 <A. The Fides A. G. is a company with the aim of 

property administration. 

“‘Q. Have you ever been associated with this 
company? <A. Since 1923 I have been a member of the 
board of that company. 

“‘Q. For clarification, Director Wiederkehr, from 1923 
until what date were you a member of the board of that 
company? <A. 1923 until 1945.’’ 
yuruvy v 
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“<Q. Did you have any relationship with Fides A.G. 
other than as a member of the board? A. No, I was a 
member of the board and I supervised the administration. 

‘¢Q. Who kept the books for Fides A. G.? A. The books 
of Fides A. G. were kept by Fides Union Fiduciaire in 
Zurich. 

“*Q. Was this done by you or under your supervision 
while you were in the Fides Union Fiduciaire? A. That 
was done under my supervision.’’ 


fo Ee 


* * a * * 


200 [Defendant’s cross-examination] 


“<Q. You are familiar with a Swiss company Arobiga 
A.G.? A. Yes. 

‘‘Q. Have you been associated with that company and 
if yes, in what capacity? A. I was associated with that 
company because Fides Union Fiduciaire during a long 
period kept the books for this company. 

‘*Q. In fact, you were the only member of the board 
from about 1930 until 1945, were you not? A. Yes. 

“‘Q. Did Carlo have influence and control in that par- 
ticular company? <A. Yes. 

‘*Q. Did he give you instructions and was he the only 
one to give you instructions in that company? A. He 
was the only one. 

“Q. Was Arobiga in business connections with the Che- 
mieprodukte Company in Berlin? A. Yes. 

“‘Q. For what year is that true? A. I cannot 
201 ~— exactly say it. 

“*Q. Is it not a fact that this is true for the years 
from the 1930’s until at least 1944? A. Yes, it is very 
probably so.’’ 

ie hist ah 


‘*Q. Briefly, about this Arobiga, about Nidag Fotocolor 
and about Neographic, Carlo had a decisive control and 
‘say so’ in these companies, did he not? A. Yes. 
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“‘Q. Did Arobiga have as one of its main objects, the 
exploitation of the Denso Patent which was concerned 
with insulation and anti-corrosion products? <A. Yes. 

“‘Q., And is it not a fact that Carlo was very interested 
in exploiting that patent? A. Yes.’’ 


“‘Q. And that in doing so, he had business trans- 
actions with Chemieprodukte Company of Germany, 
which was in the business of producing such products? 
A. Yes. 
“‘Q. And is it not true, for the years until 1944, if not 
later? A. Yes, that is right.’’ 
yor re vor 


The Court. Very well. 

Mrs. Clark. That is all from this deposition. 

And now the deposition of Carl Ludwig Wedekind. 

The Court. That is not the original plaintiff? 

Mrs. Clark. No; that is the nephew. Carl Ludwig 
Wedekind is the nephew and owner of Chemieprodukte. 

The Court. The original plaintiff was Carlo, and this 
is Carlo’s nephew? 

Mrs. Clark. Yes, Carl Ludwig is his nephew. 

Page 2, starting with the direct examination. I see now 
I am incorrect. He was a cousin, not a nephew. 

The Court. Well, that is an immaterial variance. 

Mrs. Clark. Thank you. 

The Court. On page 2? 

Mrs. Clark. Yes, all of page 2, beginning with the direct 
examination. 


(The stated portion of the deposition follows :) 
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[Mrs. Clark] 
Carl Ludwig Wedekind 


203 «=‘‘Direct Examination 
‘¢Questions by Mr. Mann: 


“<Q. Would you please state your full name and 
address? A. Carl Ludwig Wedekind, Leverkusen, Mozart- 
strasse 6. 

“<Q. What is your occupation? A. Businessman, manu- 
facturer, Director of Chemieprodukte. 

“Q. Is your position with the Chemieprodukte a full- 
time job? <A. Yes. 

“Q. Describe as best you can your duties with the 
Chemieprodukte? A. I am the director of the entire enter- 
prise. 

“*Q. Would it be fair to say that you are the manager, you 
are the manager of Chemieprodukte? A. Yes. 

‘“‘Q. How long have you been employed or associated 
with Chemieprodukte? A. From April 1, 1927. 

*©Q. Were you acquainted with Carlo von Wedekind? 
A. Yes, certainly. 

‘<Q. Was Carlo von Wedekind a relative of yours? A. 
A cousin. 

*Q. Is it correct that your father and Carlo’s 
204 father were brothers? A. Yes, step-brothers. 
te stot wie 


* * * * * * a * * 


“<Q. Would you please be good enough to tell us the 
circumstances under which you assumed your employment 
with Chemieprodukte on April 1, 1927? A. Briefly, why, 
in detail I could talk for hours. 

“‘Q. Just explain the circumstances how you happened 
to go to work there? A. In 1927 I was in London, after 
I was for about three or four years active in Palermo 
for the Wedekinds. Then I received a letter in London 
from Carlo von Wedekind stating that the von Wedekind 

family had acquired an interest in a chemical 
205 enterprise. I was until that time working for Carlo 
because, after all, the Palermo business belonged 
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to Carlo and then on April 1st I went to Berlin and 
entered the services of Chemieprodukte. 

“‘Q. What was the first position that you held with 
the Chemieprodukte? A. Bookkeeper. 

“‘Q. Were you subsequently promoted to another job? 
A. After about one year, as a ‘Procurist’ (Employee 
authorized to sign for the business) and after one year 
or half a year, I do not recall, I became Director—co- 
manager. 

“*Q. And you have served as a Director since that time? 
A. Yes.”’ 

vow YoY 4 


° * ° * * * * 


206 [Defendant’s cross-examination] 


“*Q. Tell me whether Chemieprodukte K. G. had any 
subsidiaries, beginning about 1941? A. Yes, quite a lot. 

“‘Q. Please name them one after the other with a very 
brief description of where they are located or where they 
were located and what they produced? A. Chemie-Farben 
G.m.b.H., paints and varnishes. 

“*Q. Where was that company? A. In Berlin. 

“*Q. Throughout the years 1941 through to 1945? A, 
Yes. However, I do not know if at that time the business 
in paints and varnishes were conducted through that com- 
pany or Chemieprodukte K.G. directly. 

‘¢Q. How many people were in Chemie-Farben, G.m.b.H.? 
A. Either Chemie-Farben as a company or as a section, 
Chemie-Farben, I do not know whether it was a separated 
unit. There were about sixty persons. 

“<Q. Do you know of a company called Tectoplast, 
G.m.b.H.? A. A tar-paper factory. 

“*Q. Was that a subsidiary of Chemieprodukte K.G.? 
A. How could I know that. 

‘Q. Well, you could know it as a manager of 

207 Chemieprodukte, K.G.? A. Yes, that is correct but 

I do not know how many shares Chemieprodukte 

K.G. had in that Tectoplast and the other shares of Tecto- 
plast were held by Oscar and Jula. 
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“*Q. How many people worked in Tectoplast G.m.b.II., 
Cologne? A. Thirty, forty. 

*©Q. Do you know of a company, called Trinolith, in 
Vienna, I think it was a G.m.b.H.? <A. Yes. 

“‘Q. Was that a subsidiary? A. Sixty per cent, for sixty 
per cent. 

“<Q. What did they manufacture or do? A. Bituminous 
emulsions for construction of roads. 

“‘Q. How many people worked there in Vienna? A. 
Please, I do not know it exactly but all taken together, 
about twenty, twenty-five. 

“<Q. When did this Chemieprodukte K.G. acquire the 
sixty per cent of Trinolith, G.m.b.H., Vienna? A. In 1938 
or 1939. 

“*Q. Were there other subsidiaries? A. Chemieprodukte, 
G.m.b.H., Warsaw. 

‘<Q. When was that started? A. Well, that firm 

208 was a hundred or a hundred twenty years old and 

we participated there since 1941 but it had a 
different name before. 

**Q. Are there any other subsidiaries? A. I think not. 

“<Q. As to Chemieprodukte K.G., Berlin-Britz, did it 
only manufacture in Berlin during the years 1941 to 1945 
or also outside Berlin? A. In Berlin, Duisburg, and 
Warsaw. 

‘<Q. How many people altogether were employed by 
Chemieprodukte K.G. at all these locations together, in- 
eluding Berlin? A. Approximately seven hundred and 
fifty. 

**Q. Mr. Wedekind, describe in a few words the products 
manufactured by Chemieprodukte K.G. and its branch 
establishments during the war years? A. Bindings for 
corrosion protection of gas pipes, bituminous agents for 
the protection of gas pipes, varnishes and varnish paints, 
soap, perfumes and cosmetic articles, bituminous and water 
mixtures for the purpose of road construction in the Trino- 
lith Company, tar-papers. 
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“‘Q. Did it include insulation agents? A. Yes. 
“Q. Are you familiar with the classifications given 
by the German authorities to enterprises with 
209 reference to their importance in the war economy? 
A. ‘Vital enterprise.’ 
‘*Q. Do you mean to say that Chemieprodukte K.G. was 
classified as a ‘vital enterprise’? A. Yes.’’ 


* * e * * * * * * * 


280 “*Q. Did Chemieprodukte K.G. have anything to 
do with exploitation of patents? <A. Yes, the pro- 
tective bindings against corrosion were patented. 

“‘Q. What was the name of the patents? A. Denso. 

*“*Q. Who was the owner of the Denso patent 
281 +=‘ during the years after 1930? A. Chemieprodukte. 

“Q. Did Chemieprodukte at any time transfer or 
assign the patent to a Swiss company? <A. The foreign 
patents, not the German patents. 

“*Q. What was the name of the Swiss company to which 
the non-German patents of Denso were transferred by 
Chemieprodukte? A. Fides, 1929. 

*“*Q. Do you mean Fides A.G., Schaffhausen or Zug? 
A. Schaffhausen, no; Zug, I believe. 

“*Q. With what person did you deal or negotiate in the 
matter of the Denso patent; who, on behalf of Fides A.G., 
did you deal with? A. These, Carlo has done. 

“‘Q. Do you know a company called Arobiga, A.G.? 
A. Yes. 

**Q. Did Arobiga, A.G., of Switzerland, have anything 
to do with Denso or other patent matters which Chemie- 
produkte, K.G. granted to Arobiga? A. Arobiga took over 
the foreign patents from Fides A.G. 

“<Q. Do you know when, in what vear approximately, 
Arobiga took over those patent rights from Fides A.G.? 
A. 1931, 1930 or 1932. 

““Q. And do you know until what year, approximately, 
Arobiga A.G. continued to exploit these foreign patents 
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which Chemieprodukte, K.G. permitted them to exploit? 
A. No. 
**Q. Is it not a fact that Arobiga A.G. did so at least 
until 1944? A. Yes.’’ 
Ve ale ciaey, 
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210 Mrs. Clark. I would now like to offer some 
exhibits to this deposition. 

The Court. Very well. 

Mrs. Clark. Defendant’s Exhibit 3. And in connection 
with that exhibit I will have to mention that just during 
the luncheon recess counsel for plaintiff called to my atten- 
tion an error in the translation which is attached—a very 
vital error in my opinion, Your Honor. 

The Court. Very well. What is the error? 

Mrs. Clark. In the fifth paragraph of this letter, which 
is offered as Defendant’s Exhibit 16,— 

The Court. Defendant’s Exhibit 3? 

Mrs. Clark. It is Defendant’s Exhibit 3 to the deposition, 
and it will be Defendant’s Exhibit 16 in these proceedings. 

The Court. I understand. And there are both Plaintiff’s 
and Defendant’s exhibits to the deposition, I see. 

Mrs. Clark. This is a letter from Carl Ludwig Wedekind, 
of Chemieprodukte K.G., to Arobiga A.G., dated December 

7, 1948. 
211 The Court. I have it. 

Mrs. Clark. In the fifth paragraph of that letter, 
the second sentence reads: 


‘‘Those contracts were made by the Berlin company in 
your name but for the account of Arobiga A.G.’’ 


Counsel for the plaintiff called to my attention, con- 
firmed by Mr. Carsten, whose opinion I accept willingly, 
that the words ‘“‘your name’’ should be ‘‘its name,”’ in the 
third line of that paragraph. 

The Court. I see it. 

Mr. Mann. If Your Honor please, I object to the admis- 
sion of this document in evidence, on the grounds that I 
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think it is not material to these proceedings. I call your 
attention to the date of the document; it is in 1948. What- 
ever it may show as to the connection of one person— 

The Court. I will hear your objection. Just a moment. 
This is a letter from a person who signs himself as 
““S. Wedekind.’’ Who is S. Wedekind? 

Mrs. Clark. That, too, is a translator’s mistake. It is 
Carl Ludwig Wedekind’s letter. It is on his stationery, 
you see, and the translator just took the L for an S. 

The Court. I see. 

Tentatively I am inclined to think that this objection is 
well founded. What do you say, however? I will hear 

you. This is a letter written in 1948. It is a self- 
212 _~—s serving declaration, in a sense. It is not an admis- 
sion against interest. 

Mrs. Clark. Well, in the first place, let me say that we 
were dependent upon the plaintiffs for their production of 
the evidence, practically all, that we are offering. 

The Court. The authenticity is not questioned. Mr. 
Mann is objecting on the ground of immateriality. I think 
he means relevancy. 

Mr. Mann. I object on both grounds, Your Honor, 
relevancy and materiality. 

The Court. Well, I will overrule the objection on the 
ground of immateriality. It is perfectly material. It may 
not be relevant. 

Mrs. Clark. This letter is explaining to Arobiga what 
has gone on in the past, Your Honor. 

The Court. I understand. As a matter of fact, the real 
objection should be on the ground of incompetency. How 
is that competent? 

Mrs. Clark. This letter shows that Chemieprodukte 
made— 

The Court. I know what it shows. 

Mrs. Clark. It is the business that Chemieprodukte 
conducted for Arobiga. 

The Court. I beg pardon? 
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Mrs. Clark. It is the business, these contracts, 
213 ~these license agreements, which Chemieprodukte 
outlines in this letter, in these various countries. 

The Court. I know. But how is that admissible under 
the rules of evidence? That is not competent. Here is a 
man who is a stranger to the proceeding, who several 
years after the time in question writes a narrative as to 
what happened during the time in question. How is that 
admissible in evidence? 

Mrs. Clark. The contracts they are talking about were 
in force before the date of this letter. 

The Court. I know. I am not talking about relevancy 
or materiality; I am talking about competency. How is it 
competent to admit a letter written by a person who is a 
stranger to the controversy, telling what had happened? 
That is hearsay. 

Mrs. Clark. He is not a stranger, Your Honor. 

The Court. Well, even if he is an employee, that is hear- 
say. 

Mrs. Clark. He is the owner, he is the major owner of 
Chemieprodukte. Carl Ludwig Wedekind is the major 
owner in Chemieprodukte K.G., who was doing business 
with Arobiga, we contend. If you would reserve— 

The Court. On what theory is it admissible? Is it an 
admission against interest, or is it a self-serving declara- 
tion? Which is it? Or it may be just an ordinary 

narrative. 
214 Mrs. Clark. I think it is merely part of a chain— 
The Court. Now I think if whoever was repre- 
senting you in taking the deposition had elicited this 
information by oral testimony, that would be admissible. 
I think I am going to sustain the objection. 

Your real objection to it is on the ground that it is in- 
competent. 

(The letter December 27, 1948, C. L. Wedekind to Kopf, 
and translation were marked for identification as Defend- 
ant’s Exhibits 16 and 16-A.) 
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You may proceed. 

Mrs. Clark. I was looking in the transcript of the 
deposition to see just what was spoken about this exhibit. 
May I go back and incorporate a passage from page 31 of 
the transcript? 

The Court. Page 31? 

Mrs. Clark. The first six questions—the others have been 
already included—referring to this Exhibit 3, starting at 
the top of the page. 


(The stated portion of the deposition [ef Carl Ludwig 
Wedekind] follows:) 


“Q. Mr. Wedekind, Defendant’s Exhibit No. 3 for 
identification has a handwritten notation on the last page, 
is that in your handwriting? A. Yes, yes. 

“Q. Does it say (translating from the original 

215 document) ‘According to my knowledge, the Berlin 

firm has continuously sent accounts there from which 

all figures could be gathered.’ A. Accounts from the Kom- 

manditgesellschaft to the Arobiga, not from the Arobiga to 
the Kommanditgesellschaft. 

“Q. Did Chemieprodukte K.G. have to pay any monies 
or fees to Arobiga A.G., in the past? <A. Yes. 

**Q. Is that true for the years 1940 until 1944? A. 
(Pointing to document) That is too much earlier. 

“Q. Is it also true for the years 1940 until 1944? .A. 
Yes. 

‘*Q. What sort of fees were those that Chemieprodukte 
K.G. paid to Arobiga A.G. during those years? A. Those 
were these accounts, likely. (Pointing to page No. 2 of 

Defendant’s Exhibit No. 3.)’? 
209 “*Q. Yes, your answer has been noted. Can you 

tell me in your own words what sort of fees went 
from Chemieprodukte K.G. to Arobiga A.G.? A. Chemie- 
produkte K.G. has sold in 1929 the foreign patents for 60, 
70, 80 thousand marks to Switzerland. Arobiga could not 
make any business with the patents. In 1935 Chemic- 
produkte made a new contract with Arobiga in the sense 
that Chemieprodukte would use the patents of Arobiga in 
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the foreign countries and then from the net gain of the 
receipts from patents minus expenses, one-third to 
210 be paid to the inventor Mr. Paul Schade, one-third to 
be transferred to Arobiga A.G., and one-third would 
be retained for the work done by Chemieprodukte.”’ 
e 


* * ° * * * * * * 


215 The Court. Very well. 
Mrs. Clark. Is this Exhibit 3 in evidence now, for 
keeping track of numbers, if nothing else, Your Honor? 
The Court. Well I don’t think that testimony makes it 
admissible. You know, you can’t prove facts by the 
216 fact that somebody wrote those facts in a letter. 
That is hearsay. You have to have the witness to 


testify orally. * * * 
* ° cm * s * ee * o 


* 

217 Mrs. Clark. I am afraid I am not taking this in 
order. I should introduce some more exhibits, in 

order to keep the exhibits in line with the testimony. 


The Court. I think that will be helpful. 
Mrs. Clark. So I would like to offer Defendant’s Ex- 
hibit 5* to this deposition, a letter from Mr. Kopf, an 
218 employee of Arobiga. 
The Court. Defendant’s Exhibit 5? 

Mrs. Clark. Yes. 

Mr. Mann. If Your Honor please, I will object again to 
this, on the grounds that it is incompetent and not relevant. 

The Court. In what respect is it incompetent? 

Mr. Mann. Again I think it is hearsay, Your Honor; 
and again I think it is not relevant to the proceedings here, 
because the date is 1949 and we are not concerned here 
with that period. 

The Court. Well, let me see it. 

What do you say about that, Mrs. Clark? 

1The reference to Exhibit 5 was an inadvertent error on the part of 
Government’s counsel. Reference should have been to Exhibit 4. Govern- 
ment’s counsel correctly alluded to the proper exhibit in her ensuing remarks, 
but the reporter, in recording the ruling of the Court, recorded Exhibit 5, 
dated January 25, 1949. This confusion respecting Exhibits 4 and 5, letters 


dated January 4, 1949 and January 25, 1949, respectively, is entirely cleared 
upon the record on pages 153 and 154, infra. 
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Mrs. Clark. I offer this in evidence to show the control 
of the original plaintiff, his part in directing the affairs 
of Arobiga. If you will notice the last line of the first page 
of this letter of January 4, 1949,— 

The Court. Objection sustained. I think this is 
irrelevant, because while this letter may show control in 
1949, it may not necessarily show control in 1943. 

Mrs. Clark. Would the situation be apt to change? 

The Court. I sustain the objection. 


(The offered Defendant’s Exhibit 5! to Carl Ludwig 
Wedekind deposition, being letter January 25, 1949 and 
translation, Kopf to C. L. Wedekind, are here identified as 
Defendant’s Exhibits 17 and 17-A.) 


219 Mrs. Clark. Defendant’s Exhibit 6 is offered, 
another letter from Arobiga, signed by Mr. Kopf, 
to— 
The Court. Is that for the same purpose? 
Mrs. Clark. Yes. 
Mr. Mann. The same objection, Your Honor. 
The Court. Objection sustained. 


(The letter and translation, January 26, 1949, Kopf to 
C. L. Wedekind, being Defendant’s Exhibits 6 and 6-A to 
the Carl Ludwig Wedekind deposition, are here identified 
as Defendant’s Exhibits 18 and 18-A.) 


Mrs. Clark. Defendant’s Exhibit 7—6, a letter of 
January 26, 1949,— 

The Court. That is the one I just passed on—isn’t it— 
Exhibit 6. 

Mrs. Clark. I thought I had Exhibit 5 before. 

The Court. Then I had the wrong one in mind. Let me 
go back, then. 

Mrs. Clark. A letter of January 25, 1949, 

The Court. I sustain the objection. I think the same 
objection goes to that. 

Now you are on Exhibit 6? Is there any objection? 


1See footnote on preceding page. 
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Mr. Mann. The same objection, Your Honor. 

The Court. Objection sustained. 

Mrs. Clark. Exhibit 7. 

Mr. Mann. The same objection, Your Honor. 
220 The Court. Yes? Were you about to address the 
Court? 

Mrs. Clark. I would like to. The first page of this letter 
refers to some time ago; but specifically the second page, 
the third paragraph, starting with ‘‘As far as we know, 
you sent six to eight years ago to the Berlin company.”’ 
That certainly takes it within the time that we are con- 
cerned with. 

The Court. Well, again this is hearsay, or else a self- 
serving declaration. Objection sustained. After all, you 
know, the same common law rules of evidence apply in 
these cases as they do in other cases. 


(Letter and translation, February 2, 1949, C. L. Wede- 


kind to Kopf, being Defendant’s Exhibits 7 and 7-A to 


the Carl Ludwig Wedekind deposition, are identified as 


Defendant’s Exhibits 19 and 19-A.) 


Mrs. Clark. Defendant’s Exhibit 8 to the same deposi- 
tion. 

Mr. Mann. The same objection, Your Honor. 

The Court. What do you want to show by this exhibit, 
Mrs. Clark? 

Mrs. Clark. Copies of all this correspondence between 
Arobiga and Chemieprodukte were sent to the original 
plaintiff in this suit. He kept his finger on the pulse— 

The Court. Objection sustained, as irrelevant, 
221 because it is too remote in date. 

Mrs. Clark. Well, Your Honor, we have nothing 
connected with Arobiga that isn’t of this period. 

The Court. I am sorry. 

Mrs. Clark. And you know it is impossible to get any- 
thing. 

The Court. I know. But if you haven’t any competent 
evidence, you can’t make out your case. That is a matter 
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of frequent occurrence, you know. The rules of evidence 
have back of them many, many years of experience. Some- 
times they shut out evidence that would be very important. 
But they also prevent the use of unreliable evidence. And 
of course the rules have to be of general application. So 
there is soundness back of most of the rules of evidence. 

Mrs. Clark. It is very difficult when you are trying a 
case involving a resident of Switzerland. We don’t have 
the discovery procedures that we have here. 

The Court. And the difficulties apply both ways, you 
know. Yes, the Government is confronted with some 
difficulties, but so is the other side. It about evens things. 
And, after all, you have difficult cases only once in a while. 
Otherwise life wouldn’t be very interesting. 


(The letter and translation, July 19, 1949, C. L. Wede- 
kind to Arobiga A.G., being Defendant’s Exhibits 8 and 
8-A to the deposition, are here identified as Defendant’s 
Exhibits 20 and 20-.A.) 


222 Mrs. Clark. Well, may I go on with Defendant’s 
Exhibit 9 to the same deposition, a letter of Septem- 
ber 1, 1949, to Carlo von Wedekind, this time, the original 
plaintiff? 
Mr. Mann. I make the same objection, Your Honor. 
The Court. The objection is sustained. 


(The letter and translation, September 1, 1949, C. L. 
Wedekind to Carlo von Wedekind, being Defendant’s Ix- 
hibits 9 and 9-A to the deposition, are here identified as 
Defendant’s Exhibits 21 and 21-A.) 


Mrs. Clark. I would like to revert to page 34 of the 
transcript, the last four questions—and there are only three 
answers—relating to Defendant’s— 

The Court. You have already read them. 

Mrs. Clark. Oh, have I? 

The Court. Page 34? 

Mrs. Clark. Yes. 
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The Court. I already have them marked. But that is all 
right. There is no harm in repeating. 

Mrs. Clark. That passage should have continued to page 
35, the first four questions and answers. 

The Court. Very well. 


(The stated portion of the deposition follows:) 


**Q. Mr. Wedekind, as to Defendant’s No. 9 for identifica- 

tion, is this in every respect a true and accurate 

223 += photostat of a letter which you wrote to Mr. Carlo 
von Wedekind on September 1, 1949? A. Yes. 

*“Q. Do you not in that letter write to Carlo, saying 
that these are matters which should be of interest to 
Arobiga? A. Yes. 

“<Q. Is it not a fact that you knew Carlo was the con- 
trolling man in Arobiga? A. No, but he had something 
to do with Arobiga, A.G. 

“<Q. And would you engage in the practice that when 
matters were taken up between your company Chemie- 
produkte and Arobiga A.G., you would see to it that Carlo 
is consulted or informed? A. This whole correspondence 
had its origin in the fact that Arobiga had the foreign 
patents of Denso and I wanted to make business with 
Denso also in foreign countries from Germany. 

**Q. And for that, you needed the agreement of Arobiga, 
did you not? A. Yes, I had at least to clarify what was 
the matter. 

**Q. And you did, did you not, exploit the Denso patents 
outside of Germany, as you desired to do? A. Up until 

1944. 
224 **Q. And as you explained before, a certain 
amount of income had to go to Arobiga? A. Yes.”’ 


The Court. Very well. 
Mrs. Clark. I offer Defendant’s Exhibit 10 to this deposi- 
tion, a letter of October 3, 1949, to Chemieprodukte. 
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Mr. Mann. The same objection, Your Honor. 
The Court. Objection sustained. 


(The letter and translation, October 3, 1949, Kopf to 
Chemieprodukte KG, being Defendant’s Exhibits 10 and 
10-A to the deposition, are here identified as Defendant’s 
Exhibits 22 and 22-A.) 


Mrs. Clark. Defendant’s Exhibit 11. 

Mr. Mann. The same objection, Your Honor. 

The Court. Just a moment. The exhibits that you 
tendered, Mrs. Clark, prior to Mxhibit 10, were letters from 
Chemieprodukte? Is that so? 

Mrs. Clark. Some of the letters are from Chemieprodukte 
to Arobiga or to the original plaintiff. 

The Court. But they were letters from Chemieprodukte ; 
isn’t that so? 

Mrs. Clark. No, not all of them. 

The Court. Those that you tendered? 

Mrs. Clark. Some of them were from Arobiga to 
225 Chemieprodukte. 

The Court. Then I think I will go back. The 
letters from Arobiga I think would be admissible as ad- 
missions against interest. Some of them are from Chemie- 
produkte, and those are the ones I had in mind as being in- 
admissible. 

Mr. Mann. May I say a word, Your Honor? 

The Court. Yes. 

Mr. Mann. We feel that however active Carlo von Wede- 
kind may have been in 1948 or 1949 has no probative value 
on the period of 1943. 

The Court. Of course not. That is not why I am admit- 
ting them. But if there are admissions in those letters as 
to the existence of a prior control, that would be admissible. 

Now let me go back to the letters. 

Mrs. Clark. Exhibit 4 is from Arobiga to Chemie- 
produkte. 
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The Court. I am going to admit that, as an admission 
against interest. I didn’t realize that Kopf was an official 
of Arobiga. 

Mrs. Clark. Yes. 

The Court. I thought he was an official of Chemie- 
produkte. Chemieprodukte’s statements would be hearsay; 
but Arobiga’s would be an admission against interest. 

Mrs. Clark. Thank you. 


226 (The letter and translation, January 4, 1949, Kopf 

to C. L. Wedekind, being Defendant’s Exhibits 4 and 
4-A to the deposition, were marked and received as Defend- 
ant’s Exhibits 23 and 23-A.) 


Mrs. Clark. Exhibit 5, the letter of January 25, 1949, 
is also from Arobiga to Chemieprodukte. It is to Carl 
Ludwig. 

The Court. Yes, I will admit that. 


(The letter and translation, January 25, 1949, heretofore 
marked for identification as Defendant’s Exhibits 17 and 
17-A, were admitted in evidence.) 


Mrs. Clark. Exhibit 6 is another letter. 
The Court. That is another from Arobiga. 
Mrs. Clark. Yes. 

The Court. Very well. 


(The letter and translation, January 26, 1949, heretofore 
marked for identification as Defendant’s Exhibits 18 and 
18-A, were admitted in evidence.) 


The Court. Now, Exhibit 7 is a letter from Chemie- 
produkte. 

Mrs. Clark. Yes. 

The Court. And what are we on now? 

Mrs. Clark. I was introducing Exhibit 10. 

The Court. Exhibit 8 is from Chemieprodukte. So I 
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will adhere to my prior ruling. 
227 Now— 
Mrs, Clark. Ten. 
The Court. Ten is from Arobiga. I will admit that. 


(The letter and translation, October 3, 1949, heretofore 
marked for identification as Defendant’s Exhibits 22 and 
22-A, were admitted in evidence.) 


The Court. Now I excluded a letter in which a correc- 
tion was made. Whose letter was that? 

Mrs. Clark. That was Chemieprodukte’s. 

The Court. Then I shall adhere to my ruling on that. 

Now what is next? 

Mrs. Clark. Exhibit 11. That is a letter from Ch: 
produkte. 

Mr. Mann. Objection. 

The Court. Objection sustained. 


(The letter and translation, November 1, 1949, C. L. 
Wedekind to Arobiga A. G., being Defendant’s Exhibits 11 


and 11-A to the deposition, are here identified as Defend- 
ant’s Exhibits 24 and 24-A.) 


Mrs. Clark. Exhibit 12. That is from Chemieprodukte 
or Carl Ludwig, to the plaintiff. 
Mr. Mann. Objection. 
The Court. This is a perfectly innocuous letter, 
228 between an officer of Arobiga and the original plain- 
tiff. Isn’t that what that is? 
Mrs. Clark. Yes. 
The Court. Objection overruled. 


(The letter and translation, November 22, 1949, C. L. 
Wedekind to Carlo von Wedekind, being Defendant’s Ex- 
hibits 12 and 12-A to the deposition, were marked and re- 
ceived in evidence as Defendant’s Exhibits 25 and 25-A.) 


Mrs. Clark. On page 36 there are comments connected 
with this exhibit,— 
The Court. Very well. 
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Mrs. Clark. —beginning with the fourth question and 
answer, through the balance of the page; and page 37, down 
through ‘‘Mr. Charig.’’ 


(The stated portion of the deposition follows :) 


“<Q. Please look at Defendant’s No. 12 for identification. 
Is this not a photostat of a letter you wrote on November 
22, 1949, addressed to Carlo von Wedekind and actually 
mailed to him? A. Yes, that is, it was mailed probably by 
my partner but that would not make any difference. 

“*Q. Did you not, with this letter, send the draft of an 
agreement of a contract with reference to the business in 

Austria and by ‘business,’ I ask you to state what 
229 itconcerns? A. That was with reference to a license 

contract with a firm Eichler in Vienna that wanted 
to fabricate Denso bindings in Austria. The patents for 
Austria belonged to Arobiga but we wanted to do business 
from Chemieprodukte. Therefore, a contract was made 
that a certain amount had to go to Arobiga and later on 
the licenses had to be paid to Chemieprodukte. Therefore, 
the agreement of Arobiga was necessary. 

“<Q. Is this Defendant’s No. 12 for identification not an 
example of the practice you engaged in to consult and be in 
touch with Carlo with reference to Arobiga business? <A. 
Yes, 

‘*Q. Did you engage in that practice also at all times 
since 1935? <A. Since 1949 I had no need but in this case 
we needed an agreement of Arobiga that a part of the 
licenses would go to the Chemieprodukte. 

‘*Q. If you look at the beginning of Defendant’s Exhibit 
No. 10, does it not say (translating from the original docu- 
ment) ‘Since 1944 it has never been possible to clarify the 

relationship between our both firms in respect of con- 

230  tractual as well as financial relationship.’? A. Yes. 
“Q. Is it not a fact then that in 1944 when the 

war came towards its close, there were a lot of unfinished 
pending matters between Arobiga and Chemieprodukte? 
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A. Up to 1944 Arobiga received every year a license ac- 
counting. From 1945 on, no more, no longer.’’ 

The Court. Very well. 

Mrs. Clark. And I offer Defendant’s Exhibit 13, ex- 
tracts from a letter from Carl Ludwig to the plaintiff. 

Mr. Mann. Objection, Your Honor. 

The Court. You are not objecting on the ground it is a 
copy, I take it? 

Mr. Mann. Your Honor, I object on the grounds that it 
has no relevancy; and I object on the grounds that this is 
hearsay—and, furthermore, that it only purports to be ex- 
tracts of letters. 

The Court. That is what I asked you. Are you objecting 
on that ground? 

Mr. Mann. On that ground, too, 

The Court. That it is a copy of extracts? 

Mr. Mann. I am, on those three grounds. 

The Court. Your last objection is well grounded. 

Mrs. Clark. Your Honor, this too is one of the 
231 documents stipulated to. 
The Court. What is the stipulation? 

Mrs. Clark. As to the authenticity, 

The Court. You mean it was stipulated at pretrial? 

Mrs. Clark. Yes. 

Mr. Mann. I don’t claim this is a bogus document, Your 
Honor. I just object to it on the grounds it contains ex- 
cerpts, and therefore I consider it misleading. 

Mrs. Clark. Then I would like for the plaintiff to present 
it all. 

The Court. The fact that a document is misleading is 
not grounds for excluding it. The fact that it contains 
only extracts may be a ground. 

Mr. Mann. I object on that ground, Your Honor, that 
it contains only extracts of other correspondence. 

Mrs. Clark. Your Honor, these are extracts from one 
single eight-page letter. The plaintiff produced these ex- 
tracts. How do we know the parts that were left out 
would not be to our advantage? 
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The Court. I understand. But the mere fact that the 
plaintiff produced the extracts doesn’t make them admis- 
sible in your behalf. I think I had better read the letter 
before I decide. 

Might I ask you, Mrs. Clark, what the purpose of offering 

these extracts is? 
232 Mrs. Clark. This shows the business which was 
done in these enemy-oceupied territories. 

The Court. In 1949? 

Mrs. Clark. No. This was during the war. They are 
trying to get their accounts straightened out, since after 
1944 there was no— 

The Court. But the date of the letter is December 2d, 
1949; is that correct? 

Mrs. Clark. Yes. 

The Court. What statements are there in this letter indi- 
eating business done during the war? 

Mrs. Clark. In the first paragraph, in the middle, it 
says ‘‘but it didn’t even pay the patent fees which have 
been paid only until 1943 or 1944.” 

The Court. I am going to sustain the objection on the 
ground that this obviously purports to be not the entire 
letter. For instance, the salutation is missing, the signa- 
ture is missing, the address is missing. And also it is quite 
obvious that the entire text of the letter isn’t here, because 
there is an extract from page 2, an extract from page 3, 
and another extract from page 7. I am going to sustain 
the objection. 


(The extracts from letter December 2, 1949, and transla- 
tion, C. L. Wedekind to Carlo von Wedekind, being De- 
fendant’s Exhibits 13 and 13-A to the deposition, are here 
identified as Defendant’s Exhibits 26 and 26-A.) 


233 Mrs. Clark. I offer pretrial Defendant’s Exhibit 

1, a letter of January 4, 1949, from Arobiga to the 
original plaintiff, Carlo von Wedekind. 

Mr. Mann. I object, Your Honor, on the grounds that 
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I feel this has no relevancy to the period that we are here 
concerned with. Moreover, the enclosure is not appended. 

The Court. Now, the letter itself has nothing to do with 
the issues in this case. There is an untranslated enclosure. 
I think it would be irregular to admit something that is 
not translated. 

Mrs. Clark. The English is a translation of the German. 

The Court. Oh, I see. Well, I think it would just be 

incumbering the record with this. This is absolutely 

234 irrelevant. What is the purpose in offering this? 

Mrs. Clark. The plaintiff, Carlo von Wedekind, 

was not an officer or director or owner, legal owner, of 
Arobiga. 

The Court. And there is no proof as to who wrote this 
letter. Who is ‘‘ChK’’? 

Mrs, Clark. Mr. Kopf. He always signs his initials, 

The Court. But there is nothing in this letter that bears 
on the issues of this case. It would just be ineumbering 
the record. I will exclude it. 

Mrs. Clark. The authenticity has been conceded. 

The Court. I understand: but it has nothing to do with 
this case. There is no question of authenticity. I don’t 
want to see the record ineumbered with letters that have no 
bearing on any issue in the ease. 

Mrs. Clark. I don’t either, Your Honor; but I am offer- 
ing them to show that Carlo really directed the affairs 
of Arobiga. 

The Court. No, that doesn’t show anything of the kind. 

Mrs. Clark. Does that— 

The Court. I am only excluding that one letter, 


(The letter and translation, January 4, 1949, from Kopf, 
is marked for identification as Defendant’s Exhibits 27 
and 27-A.) 


235 Mrs, Clark. I offer pretrial Defendant’s Exhibit 
2, a letter dated January 26, 1949 from Mr. Kopf of 
Arobiga to the plaintiff, Carlo. 
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Mr. Mann. The same objection, Your Honor. 
The Court. Sustained—absolutely irrelevant. 


(The letter and translation, January 26, 1949, from Kopf, 
are marked for identification as Defendant’s Exhibits 28 
and 28-A.) 


* * * * * ° * * * e 


238 Mrs. Clark. I offer pretrial Defendant’s Exhibit 
13, a letter of August 4, 1949, from Kopf to Carlo 
von Wedekind. 
Mr. Mann. The same objection, Your Honor. 
The Court. Objection overruled. 


(The letter and translation, August 4, 1949, Kopf to 
Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 36 and 36-A.) 


Mrs. Clark. Pretrial Defendant’s Exhibit No. 16, a 
letter dated August 27, 1949, to Carlo von Wedekind, the 
plaintiff, from Kopf. 
239 Mr. Mann. The same objection, Your Honor. 
The Court. How is this material, Mrs. Clark, that 
Mr. Kopf asked for somebody’s income tax files? 

Mrs, Clark. For the company’s tax files. It even shows 
the plaintiff had some of the records of Arobiga in his 
possession. 

The Court. Objection overruled. 


(The letter and translation, August 27, 1949, Kopf to 
Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 37 and 37-A.) 


Mrs. Clark. Pretrial Defendant’s Exhibit 18, a letter of 
October 13, 1949, to Carlo von Wedekind from Kopf. 

Mr. Mann. The same objection, Your Honor. 

The Court. Objection overruled. 


(The letter and translation, October 13, 1949, Kopf to 
Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 38 and 38-A.) 


161 


Mrs. Clark. I offer pretrial Exhibit No. 19, a letter of 
November 16, 1949 to the original plaintiff from Mr. Kopf. 

Mr. Mann. The same objection, Your Honor. 

The Court. Objection overruled. 

(The letter and translation, November 16, 1949, Kopf to 
Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 39 and 39-A.) 


240 Mrs. Clark. Pretrial Exhibit 20, a letter of De- 
cember 23, 1949 to the original plaintiff from Mr. 
Kopf. 

Mr. Mann: The same objection. 

The Court. When I am overruling all of these objections, 
you know, it doesn’t do you any good to repeat them. 
However, you have a right to repeat them. 

Objection overruled. 


(The letter and translation, December 23, 1949, Kopf to 
Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 40 and 40-A.) 


Mrs. Clark. Pretrial exhibit, Defendant’s 21, a letter of 
January 4, 1950, addressed to Carlo von Wedekind from 
Mr. Kopf. 

Mr. Mann. The same objection, Your Honor. 

The Court. Who is Trachet? I notice his name men- 
tioned here. 

Mrs. Clark. That is a company which was licensed to 
use these patents. That is a company. 

The Court. It says ‘‘Mr. Trachet.”’ 

Mrs. Clark. He represents the company. It was a 
Belgian company. 

The Court. Objection overruled. 

(The letter and translation, January 4, 1950, Kopf to 


Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 41 and 41-A.) 


241 Mrs. Clark. Pretrial Exhibit 22, a letter of Janu- 
ary 13, 1950 to Mr. Carlo von Wedekind from Kopf. 
Mr. Mann. The same objection, Your Honor. 
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The Court. Now what is the use of repeating like that? 
I have made a ruling. You can note an objection. ake 
se . a * * 2 ° * ° . 


I am going to overrule the objection. 


(The letter and translation, January 13, 1950, Kopf to 
Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 42 and 42-A.) 


242 Mr. Mann. If Your Honor please, I will not repeat 

my objections if you will just consider that I object 
to each one of these letters where the date is in this series. 
In that way I will not bother Your Honor with making 
the objections. 

The Court. Very well. 

Mrs. Clark. I offer pretrial Exhibit No. 24, a letter 
dated February 23, 1950, to the original plaintiff from 
Mr. Kopf. 

The Court. This indicates that Kopf was reporting to 
Wedekind. Is that what you are trying to show? 

Mrs. Clark. Yes. 

The Court. That Wedekind was in control of Arobiga? 

Mrs. Clark. Yes. 

The Court. Objection overruled, and the exhibit is 
admitted. 


(The letter and translation, February 23, 1950, Kopf to 
Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 43 and 43-4.) 


Mrs. Clark. I offer pretrial Exhibit 26, dated March 9, 
1950, a letter to the original plaintiff from Mr. Kopf. 
The Court. It may be admitted. 


(The letter and translation, March 9, 1950, Kopf 

243 to Carlo von Wedekind, were marked and received 
in evidence as Defendant’s Exhibits 44 and 44-A.) 

Mrs. Clark. I offer pretrial Exhibit 27, a letter to the 


original plaintiff dated March 22, 1950, from Arobiga, a 
Mr. Heuberger. 
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The Court. It may be admitted. 


(The letter and translation, March 22, 1950, Heuberger to 
Carlo von Wedekind, were marked and received in evidence 
as Defendant’s Exhibits 45 and 45-A.) 


° * o * * e * 


245 Mrs. Clark. * * * 

I offer pretrial Defendant’s Exhibit No. 35, dated 
January 11, 1950. This is a letter from Arobiga to the 
original plaintiff. I beg your pardon. This is a letter to 
Chemieprodukte from Arobiga. The Mr. Wedekind it is 
addressed to is Carl Ludwig Wedekind. 

The Court. Was Wedekind on officer of Chemieprodukte? 
Mrs, Clark. Carl Ludwig Wedekind, the cousin. 
The Court. Yes. I will admit this. 


(The letter and translation, January 11, 1950, Arobiga 
to Chemieprodukte, were marked and received in evidence 
as Defendant’s Exhibits 48 and 48-A.) 


Mrs. Clark. Pretrial Exhibit 36, a letter dated March 
16, 1950, from the original plaintiff to Mr. Kopf of Arobiga. 

The Court. You are offering this on the issue of control 
of Arobiga by the original plaintiff? 

Mrs. Clark. Right, Your Honor. 

The Court. Very well. It may be admitted. 


(The letter and translation, March 16, 1950, Carlo von 
Wedekind to Kopf, were marked and received in evidence 
as Defendant’s Exhibits 49 and 49-A.) 


e * ° * . ° e 
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EXHIBITS 
D’s Ex. 1-A 
[D’s Ex. 1-A to Arturo Mueller’s Deposition] 
TRANSLATION 
CARLO WEDEKIND & CO.—PALERMO 


VIA STABILE 156—CASELLA POSTALE 103—TELEFONO 14-141 
TELEGRAMMI: WEDEKIND 


2 January 1936. 
Mr. Carlo von Wedekind, 
Dreikoenigstr. 12, 
Zurich, Switzerland. 


Dear Mr. von Wedekind: 


In my letter of today, I refer to the last letter of Mr. 
von Hennig, who wrote me then that he will be on a trip for 
several weeks. 


We are at the beginning of the new year and on this 
oceasion I would like to report to you about the prospects 
and possibilities of this business for the year coming up. 


As you know, during the last year we worked better in 
all departments and luckily this improvement still holds 
true for the radio department which continues working 
satisfactorily and which has been exceeding the sales of 
the previous year in each further month. In this year we 
have the series of well-selling receivers which make our 
work easier, and our name is now very well established so 
that there is never a shortage of inquiries. Altogether, we 
are very satisfied with the work of this department and 
hope that nothing will interfere which might disturb the 
work. 

In the technical department, we also work better during 
the last season than in the previous year and between Jan- 
uary 1, 1935 until December 1, 1935, we have increased the 
sales as against the previous year by forty percent, a 
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success which principally is to be credited to the good sales 
of the Mabille presses. Through the sale of the presses it 
was possible to sell a larger number of electrical and gaso- 
line motors, also transmissions, ete., ete. All in all, one 
can say that the Mabille equipment, with everything that 
goes with it, make up about two-thirds of the sales. Un- 
fortunately, our wish for an agency of oil presses was not 
fulfilled, with it we would have achieved a nice net profit 
in the technical department, too. Recently, we again made 
efforts about such (agency) but with negative results, be- 
cause none of the very few firms is uncommitted and so 
even do not for the time being manufacture because of more 
important work. What the intentions of Derma are with 
Breda I do not know exactly. Now to the prospects for 
the coming year. The sales in the technical department 
have suddenly slumped, but it is seasonal and therefore 
not surprising.—Page 2 of the original—The difficulties in 
the coming year are that we will not have any Mabille 
presses because we do not have any here and the stock still 
available includes almost exclusively other wine machines, 
the sale of which is very rare and difficult. I also wrote 
to that Mabille, which even is willing to give us extra dis- 
counts to get rid of those machines, too. In spite of it, 
the sales will be very small because those machines are only 
suitable for special purposes that occur very rarely. If we 
are to achieve good sales in 1936, we must under all cir- 
cunstances have the possibility of selling presses. The im- 
portation is at the present time impossible by reason of the 
sanctions, but even if those are lifted, we would not receive 
any because one first must have an import license, which is 
based on the importation of the previous year, which for 
practical purposes means to us that we will receive as good 
as no single machine, because our machines were imported 
to a large extent in previous years. 


The only solution would be to manufacture the machines 
here, which would not be too difficult to arrange, because 
the presses are of rather simple construction and are made 
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up of only large cast pieces which can easily be manufac- 
tured even here in Palermo (and are in fact already manu- 
factured here clandestinely), of course for that we would 
have to get the permission of Mabille, which owns the pat- 
ents for the construction and would have to give us the 
drawings. I and also Di Pasquale, Engineer, believe that 
Mabille will be agreeable, only recently they wrote us a 
very friendly letter in which they emphasized that they 
value highly the contact with us and hope that in spite of 
all difficulties, it will continue to exist in the old friendly 
manner. The issue would then be to approach Mabille for 
their permission to obtain the drawings and to arrange 
with the factory the compensation for the use of the name 
and of the patents. (We thought of manufacturing about 
ten small and five medium-sized presses, on the basis of 
the sales of 1935). Altogether, we have calculated that the 
presses manufactured here would rather be cheaper than 
more expensive by comparison with the imported ones. 


We do not believe it would be advisable to start on the 
negotiations about this in writing at this moment, also to 
achieve a pretty good price, which also is difficult in writ- 
ing, and for other understandable reasons. It would there- 
fore be advisable to visit Mabille. Therefore, I should like 
you to tell me what vou think about the matter and whether 
you deem it advisable if I visit Mabille for that purpose. 
The matter is of vital importance for our technical depart- 
ment and is urgent also in the event we are to manufacture 
the machines here, in which case we must devote attention 
to the matter months in advance in order to be prepared 
when the season starts. 


About the department textiles, it is noted that after it 
has worked well in the first half of 1935, it has slumped 
necessarily thereafter, because due to the limitation in the 
rationing of cotton, we could not sell any cotton from Au- 
gust until about fourteen days ago, and we will in the fature 
only receive small allotments, as will all the others, too. 
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Of course, the prices increased strongly so that the loss of 
commissions is not proportionate to the loss of sales. In the 
first half year the sales against the previous year were of 
strongly increased quantities. 


After this survey, I would like to turn to the matter of 
my salary. This should not be a letter of complaint but I 
wish to tell you briefly the reasons which caused me to 
approach Mr. von Hennig with my request to you. When 
T at the time visited you—Page 3 of the original—I asked 
you for the raise in order to have the possibility to take up 
a life insurance policy. I could not foresee then what sub- 
sequently would happen and as soon as I returned the in- 
crease of prices began so that in place of the insurance, 
the increase in prices took up part of the raise. I still 
wanted to take up an insurance in Zurich, in order to have 
some provision for my wife (I do not wish to conclude it 
here because of possible inflation, especially after the ex- 
periences of my father). I therefore ask vou for two hun- 
dred francs per month so that I should be sure to be able 


to conclude an insurance policy, because with a raise in Lira, 
I would not be so certain whether I could pay an insurance 
policy concluded in frances. That was the reason for my 
request in my letter to Mr. von Hennig. If you could place 
me in the position to be able to take up such insurance, I 
would be rid of a great worry and would be truly grateful 
to you. 


With best regards, I am, your devoted, 


(s) ArtHuR MUELLER 
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D’s Ex. 2-A 
[D’s Ex. 2-A to Arturo Mueller’s Deposition] 
TRANSLATION 
CARLO WEDEKIND & CO.—PALERMO 


VIA STABILE 156—caSELLA POSTALE 103—TELEFONO 14-141— 
TELEGRAMMI, WEDEKIND 


18 May 1940 
Mr. Carlo von Wedekind, 
Zug, Haldehus, 
Switzerland. 


Dear Mr. von Wedekind: 


On the 11th of this month I already wrote you about the 
situation which is the result of the fact that the banks do 
not want to discount any more the documents drawn upon 
foreign countries. Since the funds advanced by you have 
already been exhausted by our previous transactions, we 


are now coming into a very precarious situation for fur- 
ther transactions which are expected for the next few days 
with the appearance of the new permits in Germany and 
if we did not have the funds to buy up the merchandise 
for cash. We would actually be forced to reject possible 
orders, which at this moment after all the preliminary work 
we did and all the advertisements would be very unpleasant. 


In the meantime, the situation has already improved in 
as much as, for instance, the Bank of Sicily discounts again 
the documents of good firms (including us) to the extent 
of sixty to seventy percent. The remaining difference, 
however, would have to be advanced by us after all. 


Since, on the other hand, by reason of the above difficul- 
ties, a large number of small or not well-founded firms will 
be eliminated from the competition for the time being, we 
expect a greater receipt of orders and hope, also because 
of the reduced competition, to achieve a greater margin 
of profit as usual. 
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T should like to ask you to be kind enough to assist us 
in that you assume vis-a-vis the local banks (particularly 
the Bank of Sicily, Palermo) the guarantee for the balance, 
that is, you should give us a possibility to get the entire 
amount discounted. As I already wrote to you, we dis- 
patched eleven freight loads when the last permits came 
out, therefore we figure that this time we could make up 
to twenty freight loads, which would be the equivalent of 
sales of 400,000 Lire, on which in other words, sixty to 
seventy percent would be discounted.—Page 2 of the orig- 
inal—Ordinarily, our bills are paid into the Clearing in 
Germany after less than ten days and are accounted here 
finally after about five weeks. 


Except for granting the guarantee, no further movement 
of funds would be involved for you. We only work with 
absolutely first-class customers in Germany and have until 
now not experienced any difficulty of any kind regarding 
payment. It would really be very unpleasant for us not 
to be able to deliver now. First of all, on account of the 
preliminary work involving many sacrifices, and secondly, 
also, because the customers would consider us as a second- 
rate firm only if already with the first banking difficulties 
that occur, we are not capable of delivering any more, just 
as the small unknown exporters. I should therefore ask 
you very much to issue to the Bank of Sicily the guarantee 
through some bank and thus to make further operations 
possible for us. 


If you could again send us a check, as you did lately, the 
matter would of course be even simpler. However, I as- 
sume that you do not wish to do that already again and 
would prefer to give a guarantee which will save you any 
reallocation of funds. 


The issuance of the German import permits is expected 
for the next few days, so that this matter is very urgent. 
Could you perhaps give me your answer by telegraph, so 
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that I already am informed when the first possible orders 
come in? 


Otherwise I have nothing new to report, and I am with 
the best regards, your devoted, 


(s) AgTaHur MvELLER 


D’s Ex. 3-A 
[D’s Ex. 3-A to Arturo Mueller’s Deposition] 
TRANSLATION 
CARLO WEDEKIND & CO.—PALERMO 
Business founded in 1828 
Import Export 


10 October 1940 
Mr. Carlo von Wedekind, 
Zug, Haldehus, 
Switzerland. 


Dear Mr. von Wedekind: 


Many thanks for your kind letter of September 25, from 
which I gathered that you are again in Zug. Earlier I 
received a letter from you from Friedrichswalde. 


Interest account: With reference to the bank interests I 
would like to add in explanation that the items listed on the 
interest account are not merely pure bank interests, but also 
collecting fees, bill of exchange interest, banking fees for 
the collection through the Clearing, ete. The interest and 
the fees are most of the time very high and the interest, 
for instance, upon installment bills of exchange and clearing 
advances are seven and a half percent. Of course, we 
charge our customers who buy on the installment plan these 
interests in the sales bill, so that the equivalent comes in 
again on the merchandise account, whereas, in export trans- 
actions we calculate always about two percent for bank ex- 
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penses.—Otherwise, you know that we do not avail our- 
selves of any open credit with any banks, that is, for every 
credit we immediately submit the same value in bills of 
exchange of customers or export letters of credit, or ex- 
press—in other words we do not take up loans, we only 
discount (commercial papers). 


Transfer of Dutch Guilders: I already wrote you con- 
cerning the Guilder rate of exchange that another bank 
told us we could have received a higher rate. I thereupon 
complained with Credito Italiano, which previously had de- 
nied it, and we turned to the Ministry which answered how- 
ever that we could not claim a special rate of exchange, 
because this involved the funds for the financing of the local 
business, It is apparently different if a ‘‘monetary, non- 
resident’’ transfers his balances into the country; he then 
receives a special rate of exchange, similar to the hardship 
allowance in Germany, but this also only since a short time 
and not at the time the transfer was made by you, which 
we turned over to the Credito Italiano.— 


—Page 2 of the original— 


Seegras: In this matter we received our first export per- 
mit and made our first transaction. We hope to be able to 
sell this article well, because the demand is rather lively. 


Arenella/Lurgi: This business involves equipment which 
Lurgi was to deliver himself and on which we were only 
to have a commission which however would be rather high 
in view of the high amount of the price. Thus, no risk of 
our own. Unfortunately Lurgi cannot for the time being 
deliver everything and I should like to buy part of the 
equipment in Italy, whereby difficulties of a technical nature 
will arise which we are endeavoring to overcome. Much 
time is lost thereby and because Arenella is in a hurry, 
there is danger that in spite of much preliminary work, 
the business will be lost to us. 


Tropical Fruit: For your information, I am enclosing 
some of the most recent market reports from which the 


172 


prices can be seen, which, however, are only informative 
because the prices change almost daily and must always be 
obtained and confirmed by wire. 


In this connection, I would like to advise that we have 
the impression the firm Ernst & Co. is perhaps not quite 
suitable for our articles and that this is the reason why we 
have not been able to make any sales in Switzerland, 
whereas we see, after all, that the established representa- 
tives in Germany and in the Nordie countries bring in 
orders immediately. The firm Ernst & Co. does not know 
the tropical fruit trade and to achieve sales one must have 
an expert who is precisely informed about quality, places 
of origin, grades, sizes, etc. We already see from the tele- 
grams of the firm that they do not know the customary 
expressions and abbreviations, although it is important for 
us to have a well-established representative in Switzerland, 
who could really work for us profitably.—I should not like 
to hurt the feelings of the firm Ernst & Co., and do not 
know whether it would be unpleasant for you if we were 
to take an expert as our agent; since you yourself once 
made a similar remark, I thought of writing to the firm 
Hermann Bachmann in Zurich, which in the fruit trade is 
approaching good firms and is known as a firm of agents 
and well introduced. I have written the enclosed letter to 
that firm and ask you, if you perceive no objection, to for- 
ward it, possibly advising the firm Ernst & Co. 


By the way, we sent to the firm Ernst & Co. samples of 
Seegras, which they passed on, because they sent us the 
copy of a letter of their customer in which it is stated that 
our Seegras is of inferior quality, not elastic, brittle, and 
unsuitable for filling purposes. Well, we, too, know that 
our Seegras is of lesser quality—Page 3 of the original— 
the so-called ‘‘standard quality’? whereas more expensive 
quality also exists which, however, are almost never asked 
for, but just this ‘“‘standard quality’? is very much de- 
manded and shipped, apparently because it is used for 
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special purposes and perhaps not for the filling of 
matresses. Here, too, an expert who is well introduced and 
who knows the different purposes could perhaps help. 


Advertisement in the ‘Fruit Trade’’: We already made 
application for the payment of the advertisement and hope 
to be able to make the payment soon. The advertisement 
has appeared three times already and thereupon different 
agency firms from the Nordic countries and Finland have 
responded, who want to represent us and who requested 
offers by wire. 


Agrumen-Derivatives: Last year I once sent you a sample 
of orange as well as lemon powder, which was produced 
by that small firm of which I talked to you at the time. In 
the meantime, the ‘‘technical’’ partner of the firm has been 
drafted for a year and has been absent, whereas the ‘‘finan- 
cial’? partner cannot do anything alone and is not working 
for the time being. We already saw pretty quickly that a 
real cooperation with those people was impossible, because 
often they were not able to deliver. 


In the meantime, we negotiated with a gentleman of 
Arenella with whom we are friendly, who wish to leave to 
us the sale of their various Agrumen derivatives for Ger- 
many. That means for the time being, we do not receive 
an exclusive agency, which, however, we shall receive later 
after we demonstrate and transact sales. 


For us the matter is extremely important because, as you 
will know, Arenella is the biggest factory in the world for 
citric acid (which we will however not sell, because it is 
subject to special cartel arrangements), and is in first place 
in the Agrumen derivatives. It should be noted that 
Arenella until now has no representative in Germany and 
hardly did any business there (they worked more with 
England), so that we would have to build up the business 
to that locality first, in which all support was promised me, 
possibly even financial, by running advertisements, etc. A 
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short while ago Arenella passed into the hands of the 
Italian industrial tyeoon Montesi, who is determined to 
work in very great style and does not shrink back from 
sacrifices to conquer the markets. The conditions are as 
follows: Five per cent commission for us, no exclusive 
agency, but protection as to the customers which we bring in. 


You may perhaps be wondering why Arenella turned to 
us in particular. The reason may be that they themselves 
do not have the suitable personnel which can correspond 
in German, and that they further hope that we will more 
easily succeed in obtaining the necessary lists of addresses 
of customers, which will be able to receive import licenses, 
and that thus the entire work, correspondence, etc., will be 
taken off their hands and we shall attend to that. 


The question is now whether we shall succeed to find the 
necessary customers and to conclude sales—Page 4 of the 
original—although we entered into the arrangement only 
about the middle of September, we already have done much 
preliminary work, have written to all possible places to 
obtain the important lists of addresses, and have already 
obtained part thereof, also with the kind assistance of the 
consulates and the chambers of commerce. We also had 
the enclosed pamphlets printed which we already sent out 
partly and we shall now, as we do with the market reports 
from Agrumi, which every week we send to three hundred 
importers and which has brought us many customers, send 
a weekly price list and market report also to the derivative 
customers—the first circular will come out in a few days 
and I shall send it to you. 


We made arrangements with Arenella about the sales 
in Germany, thus not with other countries. Upon my in- 
quiry on that point I was told that they had no firm commit- 
ments in other countries such as Switzerland, so that they 
would accept possible sales to those countries, too. I write 
this to you because you inquired about the sales of the 
concentrates in Switzerland. 
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We shall devote our energies to this matter and hope 
that this endeavor will not be a failure, because if we suc- 
ceed to get into this line, it can become a big matter, espe- 
cially if after the war the international trade will become 
easier. 


Radio Department: The sales are somewhat handicapped 
because Siemens came out with a new production somewhat 
belatedly, so that at the moment there is a fairly great 
shortage of receivers. 


My Trip: Since you again talked about my coming (to 
you) I submitted an application for a visa to Switzerland, 
which however will at the utmost arrive in the last third 
of the month.—If I come there I could also visit the firm of 
Bachmann and discuss all details orally, or in the event 
that firm is already committed here, I could look for another 
good representative. In the French part of Switzerland 
we also have the addresses of established representatives to 
whom we may write possibly if your answer concerning 
Ernst & Co. has been received. 


With best regards, I am, your devotedly. 


(s) ArtHUR MUELLER. 
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D’s Ex. 4A 
[D’s Ex. 4-A to Arturo Mueller’s Deposition] 
TRANSLATION 
CARLO WEDEKIND & CO.—PALERMO 
Business Founded in 1828 
Export Import 


(May, crossed out) June 3, 1941 


Mr. Carlo von Wedekind, 
Zug, Haldehus, 
Switzerland. 


Dear Mr. von Wedekind: 


I gather from your kind letter of May 23 that you are 
again in Zug. Unfortunately, you also wrote me that prob- 
ably nothing will come of your visit here. That is very 
unfortunate, because many things of importance for the 
business could have been discussed. 


We continued being very busy and unfortunately it is 
almost impossible to obtain suitable help. Particularly, 
Mr. Tschinke can almost not be replaced, so that for the 
time being I alone continue to take care of his work, but 
of course I can hardly ever get finished and I cannot devote 
myself to the division as I should like to. Nevertheless, I 
worked quite well, the continuing lack of freight cars causes 
further difficulties, however. 


[ have not initiated any new transactions with Bachmann. 
He ought to straighten out the old ones first and then per- 
haps it would be better to take a new representative. For 
the time being that would not serve any purpose for the 
reasons mentioned above. One of the customers of Zurich 
has paid with the exception of a ten per cent deduction, 
the other one wants to make such a big deduction that we 
cannot accept it. Bachmann promised to straighten out the 
matter as soon as possible. 
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The radio and particularly the refrigerator division has 
worked very vigorously, the technical department moder- 
ately, but more than in the past. Now we begin our prep- 
arations of balance sheets, which will take up a lot of time, 
because the bookkeeping entries have increased greatly. 


For today I only write briefly and remain, with best re- 
gards, your devoted, 


(s) Azraur MUELLER 


D’s Ex. 5-A 
[D’s Ex. 5-A to Arturo Mueller’s Deposition] 


TRANSLATION 
Zug, Haldehus, 12 June 41. 


Carlo v. Wedekind 
Zug. 


Dear Mr. Mueller: 


Many thanks for your kind letter of the 3rd of this month. 
I regretted to learn that you have not yet found a replace- 
ment for Mr. Tschinke and therefore still have to take care 
of his work. Too, what will now happen about your sum- 
mer vacations? At the present circumstances, you and 
your wife will hardly be able to get away at all. In the 
event you will be able to arrange it after all, I should like 
to tell you our plans already now. We shall remain here 
until the end of July and will then again be in Rottach- 
Egern, in Bavaria, until the beginning or the middle of 
September, and then our children have to be back in Zug 
for their attendance of school. My brother will probably 
also be in Rottach-Egern beginning approximately August 
10th for a few weeks. If we could see each other there, 
that would be the most favorable thing. However, I should 
be very happy if you and your wife could visit us here 
earlier. 
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I called upon Mr. Bachmann again today as a result of 
vour letter. He showed me his letter to Gambaracci, and 
one gets the impression that he, Bachmann, actually did 
everything in order to induce both customers to make an 
additional payment. This, however, appears completely out 
of the question because the Chamber of Commerce here 
confirmed for the customers the deduction for spoilage as 
well as for delivery not in accordance with the contract. 
B. believes perhaps a small equivalent could be obtained 
through litigation. However, one has the impression that 
in that event only others will make profit of the business, 
namely, the courts and the lawyers. Also, Bachmann’s 
customers seem to be quite familiar with the formal legal 
remedies. Besides, he wanted to waive any commission 
and also he regrets that we did not respond to his inquiry 
about tomatoes. Please write to me what B. could have 
expected as commission, or rather if you would offer him 
one altogether. I am of the opinion—even if we cannot 
make delivery now—that even before our trip I should: get 
in contact with Mr. Riner of the firm of Bell. He is said 
to be ready to buy from us, and if this is confirmed, I would 
ask Riner to begin the business with us in the autumn 
and would offer him the prospect of your visit (if possible). 
Thereupon, one could take care of the commission Bach- 
mann at the same time and could say farewell to him. 


Should I look around here for a suitable replacement for 
Mr. Tschinke, who of course would have to have a com- 
mand of the Italian language, and how much could we offer 
him per month. 


—Page 2 of the original— 


My brother, to whom I sent your letter of May, writes 
to me: Mr. Scipio is just vacationing with his family in 
Pyrmont. If you write to him, his business is called Scipio 
& Fischer, Bremen, so the letter will be gladly forwarded by 
Franz (that is my brother’s brother-in-law, who is friendly 
with Mr. Scipio).—Then perhaps it would be best if you 
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enclose in your next letter to me a short letter to Scipio, in 
which you express that we would be very glad if we could 
supply his business with the products of the Island of 
Sicily. Then you may add whatever you deem appropriate. 
Also, I am quite willing to take this work off your hands 
and to write the letter from here. However, you would 
have to kindly tell me before whether and what I should 
perhaps say about the refrigerator cars (because Joseph 
Pankhofer, Munich, called my attention to the fact that 
the importers in the refrigerated produce markets pay 
attention to entirely different things, and that one cannot 
goad them with choice quality or specialties). 


Again, thanks for all your kind news and our best re- 
gards, vour devoted, 


(No signature) 


D’s Ex. 6-A 
[D‘s Ex. 6-A to Arturo Mueller’s Deposition] 


TRANSLATION 
CARLO WEDEKIND & CO.—PALERMO 


Business Founded in 1828 
Export Import 
17 August 1942. 
Mr. Carlo von Wedekind 
Zug, Haldehus, Switzerland. 
Dear Mr. von Wedekind: 


I have not received any communication from you for a 
long time, so that I almost assume that a letter was lost, 
which happens very often these days, unfortunately. 


Actually, I have no particular new matters to add to my 
letter of July 10, because so far everything is going rou- 
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tinely. Because of the improved transportation condi- 
tions, we have now received considerable amounts of mer- 
chandise for which we had been waiting since months, so 
that our needs are covered for the next following months. 
In the export division we are doing little, because the 
prices are such that on each freight car (of merchandise) 
to Germany, one loses. I shipped a few carloads to other 
countries, but now the export to those countries where a 
good price could be obtained, have been blocked generally, 
too, so that we must await better movements in order to 
again make profitable transactions. 


I already wrote to you that on an occasion I wanted to 
travel to Milan to see whether I could obtain merchandise. 
I also asked you whether you would perhaps come there, 
too, or whether on that occasion I should visit you and 
bring the balance sheets to you. At any rate, I requested 
my entry visa. Since my father-in-law takes care of that, 
this is a comparatively simple matter for me. It remains 
to be seen, of course, whether it will be granted. As 
(travel) time I listed September, and I hope to have news 
from you until then as to whether you desire my visit or 
whether you will come yourself to Italy, etc. 


Criechio has once again been called up for military 
service and because we have very much work, his absence 
is very noticeable, particularly since we are now in the 
vacation period and therefore one or the other in addition 
is also absent. 


Niggeler & Kuepfer have given us again some mer- 
chandise after a long time. I hope that this will now occur 
again more often so that we can earn some commissions. 


Otherwise, as I said, there is nothing new to report— 
Page 2 of the original—With best regards, I remain, 


Yours sincerely 


/s/ AnTHUR MUELLER 
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D’s Ex. 7-A 
(D’s Ex. 7-A to Arturo Mueller’s Deposition] 


TRANSLATION 
CARLO WEDEKIND & CO.—PALERMO 


Business Founded in 1828 
Export Import 


Rome, 12 July 1943. 


Mr. Carlo von Wedekind, 
Zug, Haldehus, 
Switzerland. 


Dear Mr. von Wedekind: 


Many thanks for your kind letters of June 26 and 28, 
which still reached me here. The assumption that my 
illness did not involve amoebaes, has turned out as erro- 
neously, because those were found later on after all and 
therefore my early discharge from the hospital did not 
materialize, but I had to undergo a special treatment, which 
was tentatively terminated yesterday. It will be seen now 
whether I got rid of the amoebaes or whether they are 
still around. At any rate, I assume that after a few days 
of convalesence, I shall be tentatively discharged. But 
the doctor already told me that I must repeat the same 
treatment after five weeks. At any rate, I can be glad 
that the amoebaes were now found because, if such matters 
are dragged along, unpleasant consequences could be ex- 
perienced later. 


Since my last letter the situation has changed substan- 
tially and therefore I shall again give you a short report 
about our further measures in the interest of the business. 
At the time I wrote to you that Mr. Mormino wanted to 
proceed to Milan and to make purchases, and that I would 
have welcomed it if, thereafter, he would have proceeded 
down to (P) in order to straighten out all sorts of pending 
matters, to bring the bookkeeping along, ete.—I had noticed 
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earlier that he was not very enthusiastic about this trip, 
although he had not said ‘‘No”’ outright. After the situa- 
tion had become more tense following his return from 
Milan, he could not any more be induced to travel and 
wanted to wait a bit. In the meantime, I conducted a lively 
correspondence with Mr. Di Pasquale, Engineer, until about 
one week ago a telegram arrived: with a bad message that 
he, too, had been drafted. I asked Mormino (through my 
wife) by telegram to come here immediately, in order to 
consider what was to be done and particularly to induce him 
to travel down there immediately. I did not succeed, how- 
ever—Page 2 of the original—because he feared to be cut 
off. (His wife and his little daughter are also in Todi). 
This time the events should justify his views. In the mean- 
time, we agreed with Mr. Di Pasquale, that he should bring 
as many things as possible out of the city with the help 
of the personnel, as I already advised you in my last letter. 
Thereupon, he actually rented an apartment, in Aspra, for 
the office and the small materials, as he still advised me in 


his telegram, he transported the office and a truckful of 
merchandise to Termini, although with the greatest of ex- 
pense. Nevertheless, I am very glad that this matter could 
still be taken care of. 


Because Mr. Mormino did not wish to travel, we wired 
to Di Pasquale whether one of the fattorini (bookkeepers) 
could not move to Todi, and bring along the most important 
bookkeeping and business records. Mr. Mormino further 
wrote to Di Pasquale that the storage houses should be 
locked up and the keys be turned over to his brother, who 
is in Termini. We do not know now whether this message 
has reached him. We also received no answer because in 
all probability the mails are blocked. Let us now hope that 
the further developments will take such a turn that the 
contact with (P) can be resumed by us and that everything 
will be clarified. 


The total value of the stock of merchandise in Todi can 
after all be estimated as exceeding one-third of the entire 
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value of the whole firm. There are hardly any balances 
with the banks in (P). The greatest part of the merchan- 
dise which remained down there is outside of the city. 
Accounts receivable in the radio and technical division are 
of course in existence, but do not give cause for worry. The 
greatest accounts receivable of the technical division are 
the pre-payments for the construction of the wine presses 
which now could unfortunately not be completed, but re- 
main in unfinished conditions with the supplier firm. There 
are further some accounts receivable in the export division. 
These, however, will go through the Clearing and thus 
through the Institute of the Exchange in Rome. In case 
of emergency, we must here contact that institute to cause 
payment to be made here. This will cause difficulties inas- 
much as the pertinent documents of the shipments are in 
(P), partly with the office and partly with the banks and 
that probably much time will be consumed until we shall 
come into the possession of those amounts. That is sad 
because we counted on these amounts for our new purchases 
and for having likewise capital for the operations of the 
business. However, we wired Di Pasquale, Engineer, he 
should send those documents here in the fastest way, but it 
is questionable whether he still received this message and 
whether he could make this shipment. Let us hope that 
this emergency will not occur altogether. Possibly we must 
otherwise sell some of the merchandise in Todi. 


Now, as to your various inquiries : 


Miss Schmolz: Apparently a few months ago a letter 
was lost, because I did not know anything of the remittance. 
I promptly wrote to Di Pasquale so that he could cause it 
to be made, but I doubt that it was still accomplished.— 
Page 3 of the original—Unfortunately I do not remember 
exactly how much the last remittance amounted to and, 
because of the lack of documents, I cannot here determine 
it either. 


The graves of the Wedekind’s in Rome: I received the 
letter from Ludwig shortly before my departure and have 
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promptly caused the remittance to be made to the embassy. 
Whenever I get out of here I shall inquire whether it has 
been received. 


Your Uncle: I learned with regret of the demise of your 
uncle. The bank had a standing order to make a remittance 
every month. However, I wrote to it promptly to terminate 
the payments. Requests for the expense of the funeral 
have not been received. 


Authority To Sign: We have not received any further 
news from our notary, Mr. Comm. Cavaretta. He probably 
also left. Therefore, it would be advisable if you would 
issue a new authority to sign to Mr. Mormino, it would 
be best if you would attend to that matter during your 
presence in Italy. Altogether, I should like to kindly re- 
quest you to tell me when you are coming because a meet- 
ing between you, Mr. Mormino, and myself would be ex- 
tremely desirable. Unfortunately, however, I am very much 
tied down because of my service. 


I hoped to have given you an approximate survey of the 
situation of the business at this moment. Let us hope that 
the meeting can be arranged soon, so that we can report 
to you orally in detail. 


For your kind inquiry as to our well-being, I thank you 
very much. My wife is very worried about her own father, 
who still is down in (P). He also had the intention of 
leaving to go to his other daughter in Chur, but waited for 
the exit permit which however has not arrived yet. Thus, 
he stayed there now. You can imagine that the separation 
from (P), from our apartment and our other things was 
very difficult. Already, now, my wife is very homesick. 
And I can hardly describe to you how difficult it was for 
me to leave back the business in that manner which after 
more than eighteen years of activity had grown close to 
my heart. May a kind fate permit us to resume our work 


soon again in normal channels, after we had built up the 
business again in such painstaking effort. 


I hope that you and all of yours are well. With best 
regards, I am, your devoted. 


(s) ArnrHur MUELLER 


Sender. M. Mueller, c/o Suore Tedesche, 
Rome, Via Como 51 


—Page 4 of the original, in handwriting— 


1. Discussion with brother in Berlin (also partner of 
Palermo) on account of directives for Palermo. 


2. Haus Oberfeldt, Rottach on Tagernsee. 
Schweizerhof, Bern, beginning August 22, application 
for six weeks 


Urban (?), Zurich. 


D’s Ex. 8-A 
[Translation from the Italian language] 
[seals] 


Superior NotarraL ARCHIVES 
PaLermo. 


The undersigned custodian of the Superior Notarial 
Archives of Palermo, Dr. Margherita Saladino, 


CERTIFIES 


that the seven photographie copies attached hereto are re- 
productions of the original record on file of N otary Giovan 
Battista Cavarretta of June 8, 1935 (June the eighth, 1900 
thirtyfive), Registry number 45450, which was registered in 
Palermo on June 15, 1935 under No. 8926, and of the 
attached power of attorney, which was granted to Mr. 
Arturo Muller by Mr. Carlo von Wedekind, son of Paolo, 
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deceased, as representative of the firm of Carlo Wedekind 
& Co., Palermo. 


The aforedescribed original is kept at these Notarial 
Archives. 


Palermo, September twentyfirst 1900sixty. 
Tur Curer CusToDIAN 
[s] Dr. Margherita Saladino. 


The General Procurator at the 
Court of Appeals of Palermo. 


Seen for the legalization of the 
signature of Dr. Saladino, Margherita 
Palermo, September 22, 1960. 


The General Procurator 
Rosario Attardo 
[s] Rosario Attardo 
[stamp] 

Receipt No. 1423 of Sep- 
tember 17, 1960. 
Specification: 
Request, Lire 25 
Research “100 
Fee “¢ 300 
Writing charge 80 
For urgency «40 
Paper & stamps 200 
Total 745 
The Chief Custodian 
[s] Dr. Saladino 
[stamps] 


The Ministry of Foreign Affairs. 

Seen for the legalization of the signature 
of Mr. Rosario Attardo. 

Rome, September 26, 1960. 

By order of the Minister: Luigi Rizzo. 

[s] Luigi Rizzo. 


Republic of Italy 

Province of Rome 

City of Rome 

Embassy of the United 
States of America 


I, Teresa Offie, Consul of the United States of America 
at Rome, Italy, duly commissioned and qualified, do hereby 
certify that Luigi Rizzo, whose true signature and official 
seal are, respectively, subscribed and affixed to this cer- 
tifieate, was, on the date thereof, an official of the Italian 
Ministry of Foreign Affairs at Rome, Italy, to whose 
official acts faith and credit are due. 


In Wrryess Wueneor I have hereunto set my hand and 
affixed the seal of the American Embassy (Consular Sec- 
tion) at Rome, Italy, this 27th day of September, 1960. 


(s) Teresa OrFre 
Teresa Offie 
Consul of the United States 
of America 
Service No. 3562 
Tariff Item No. 48 
Fee Paid U.S. $2.50 
Local CY equiv. 1565 
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[seals] 
Number of Register 45450—File No. 1602 
Recorded 
[Under the rule of] 
Victor Emanuel III 
by the grace of God and the will of the Nation 
King of Italy. 
In the Year one thousand nine hundred and thirty-five— 
XIII [th year of the Fascist era], on the eighth of June 
in Palermo, at my office, before me, Doctor Giovan 
Battista Cavarretta, son of the late Notary Domenico 
[Cavarretta], Notary in Palermo with offices at No. 343 
Via Maqueda, being registered with the local College of 
Notaries, without assistance of witnesses because of the 
respective waiver by the person present who is legally 
competent, 
there appears, 


Mr. Arturo Muller, son of Artur, deceased, employee, born 
and domiciled in Via Villa Sperlinga, Palermo. Mr. Muller, 


of whose personal identity I am personally satisfied, ex- 
hibits and surrenders to me, to be filed with my records, 
power of attorney executed on his behalf by Mr. Carlo 
von Wedekind, son of the late Paolo, in his capacity as 
representative of the company Carlo Wedekind & Co., 
Palermo, with the respective signatures authenticated by 
the Notariate in Zuerich-Altstadt and with the requisite 
legalizations of the signatures by the Chancellery of State 
in Zuerich, the Consul General of Italy in Zuerich and by 
the Minister of Foreign Affairs of the Kingdom of Italy. 
This power of attorney, in pursuance of the request made, 
is attached hereto and marked with letter ‘‘A”’. 


There follows the attachment. This deed with the 
attachment was read by me to the person present. 
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It was written by me on two sheets, not counting the 
excess thereof, on stamped paper, and is signed by the 
person present and by me. 


Arturo Muller, son of Arturo, deceased. 
Notary D. Giovan Battista Cavarretta. 


No. 8926 Book I, Volume 731—Folio 80 
Registered in Palermo, June 15, 1935 
Fee Lire twenty-three and 10/100 


Tax, Lire 20.10 
Treasury, Lire 3.00 


Total 23.10 


[stamp] Public Record Office 
Palermo, 
June 15, 1935 

[stamp of Notary Cavarretta] 


Specification: 
Paper Lire 6 
Writing cae | 
Registration fee “20.10 
Treasury “¢ 3.00 
Fee ** 10.00 
Docket [entry] «3.60 


Total L. 46.60 


For the Director 
illegible signature 


Attachment in file 1602 


I, the undersigned Carlo von Wedekind, son of Paolo, 
dec’d, born in Palermo, representing the company Carlo 
Wedekind & Co. of 156 Via Stabile, Palermo, herewith 
confer upon Mr. Arturo Muller, son of Artur deceased, 
residing in Palermo, power to represent this company in 
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all matters connected with its trade, that is, to buy and 
to sell merchandise, and to collect from private individuals, 
commercial firms, banks, disbursement offices, treasuries, 
agencies, institutes, commercial partnerships and insur- 
ance companies, sums of money and debts, to withdraw 
securities, drafts, checks, assignments, invoices and other 
items pertaining to the company granting this power of 
attorney, up to the amount of Lire 10,000 (ten thousand), 
executing receipts and discharges therefor; to draw, to 
endorse and to receipt bills of exchange, drafts; to issue 
and to endorse bank assignments and circular assignments 
up to the amount of Lire 10,000 (ten thousand); to open, 
once or several times, safe deposit boxes in credit institu- 
tions, to withdraw the contents thereof and to release 
receipts therefor; to represent the company giving this 
power of attorney in all its relations with the Royal 
Customs, Excise Administration, Free Port, the port au- 
thorities and maritime authorities of the Kingdom, and 
therefore authorizes him to exhibit and to withdraw docn- 
ments, to withdraw deposits, to sign statements, pledges, 
reservations and protests; to cause to be signed, and to 
file pleadings; to initiate action for damages; to request 
refunds and to issue discharges therefor; to sign state- 
ments, forms and registers and to do anything else which 
is prescribed by law and regulations with respect to the 
subject matter covered above; to represent the firm giving 
power of attorney with respect to the State Railways, for 
all the stations in the Kingdom, for all acts regarding 
shipping, consigning, withdrawing the merchandise against 
payment of charges including merchandise covered by in- 
surance, with power to redeem railroad bills of lading and 
to execute with respect to the amounts redeemed and the 
merchandise withdrawn, full and exonerating releases and 
discharges ; to represent the firm giving power of attorney, 
with the National Institute of Exports, or any other agency 
having jurisdiction, under existing law, for regulation of 
imports and exports to collect from post offices, telegraph 
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offices and others: telegrams, letters, parcels and packages, 
including registered and insured ones, to collect the amount 
of postal and telegraphic checks, all this if addressed to 
the principal, and to execute discharges and releases in 
appropriate form, to sign regular correspondence, bills 
and invoices, to represent the firm granting power of 
attorney in bankruptcy proceedings, to act in meetings, to 
state credits due the principal, to assert them, to accept 
and to refuse settlements and respites; to collect dis- 
tributions and to receipt for same; to be a party in pro- 
ceedings and to take respective action, whatever the level 
or the agency concerned, [also] regarding arbitration 
commissions, to retain counsel and representatives for 
purposes of litigation, to enter into stipulations and to 
sign any public or private document regarding the above, 
to elect domicile and to perform any act pertaining thereto. 


Carlo von Wedekind, son of Paolo, deceased. 


LEGALIZATION 


Seen for the legalization of the above signature affixed in 
my presence by Mr. Carlo von Wedekind zur Horst, son 
of Paolo, deceased, merchant, of German nationality, re- 
siding at 12 Dreikoenigstrasse, Zurich. Zurich, April 5, 
1935. Fee: 2 frs. = contr. 2804.—Notariate Zurich (Alt- 
stadt)—illegible signature. 


Seen for legalization. Zurich, April 6, 1935.—Kontr.N. 
1264. The Chancellery of State: fee 5.00. TIllegible 
signature. No. 494, Register for collection of fees. fr. Gold 
Lire 20.00 Art. 71, Consular Tariff—Seen at the Royal 
Italian Consulate General of Italy in Zurich for legaliza- 
tion of the above affixed signature of Dr. A. Moesch, Act- 
ing Chancellor of State of the Canton of Zurich. Zurich, 
April 6, 1935—XIII, by the Royal Consul General— 
Luciolli—Ministry of Foreign Affairs—The signature of 
Mr. Luciolli is herewith legalized. Rome, May 14, 1935. 
By Orper or THE Mryister—illegible signature. 


192 


D’s Ex. 9-A 
[seal] 
SUPERIOR NOTARIAL ARCHIVES OF PALERMO 


Registry No. 500056 File No. 1828 
Recorded 


{under the reign of] Victor Emanuel the Third, by the 
grace of God and the will of the people, King of Italy and 
Emperor of Ethiopia, in the year one thousand nine hun- 
dred thirty-eight XVI [—th year of the Fascist era], on the 
twenty-first day of October in Palermo. In my office, before 
me, Dr. Giovan Battista Cavarretta, son of the late chev- 
alier, notary Domenico [Cavarretta], Notary in Palermo 
with offices at 331 Via Maqueda, a member of the local 
Notarial College, 


there appeared 


Mr. Arturo Mueller, son of Arturo, deceased, born in 
Palermo and residing there at 156 Via Stabile. I was not 
assisted by witnesses because the person appearing, being 
competent under the law to do so, has waived this require- 
ment. The person appearing, of whose personal identity 
I am personally certain, stated that he is acting in the 
interest of the company Carlo Wedekix’ & Co., with seat 
in Palermo, and that he is its attorney pursuant to power 
of attorney of April five 1900thirtyfive, which is on record 
with my files pursuant to transcript of June eight one 
thousand nine hundred thirty-five, registered under No. 
8920. [The person appearing] requests that by virtue of 
this transcript there should be recorded with my files, the 
agreement transcribed below which he surrenders to me 
for this purpose. This agreement consists of a statement 
which is typed on a single page of one sheet of paper, which 
bears a 6 Lire stamp. By virtue thereof, Messieurs Carlo 
Wedekind, son of Paolo, deceased, Oscar Wedekind, son 
of Paolo, deceased, and Arturo Benvenuto Ottolenghi, son 
of Salvatore, deceased, state as follows: Mr. Arturo Ben- 
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venuto Ottolenghi withdraws as partner from the partner- 
ship Carlo Wedekind & Co., which has been existing in 
Palermo from 1828 on, against a consideration of seventy- 
five thousand Lire which are payable to the Open Air 
School ‘‘Paolo Wedekind”’ of the Provincial Anti-Tubercu- 
losis Commission in Palermo; Messieurs Carlo and Oscar 
Wedekind, sons of Paolo, deceased, take note of such with- 
drawal under the above stated conditions, and extend the 
duration of the company Carlo Wedekind & Co. for a 
period of three years, to run from the date of the afore- 
said instrument (September 24, 1938—XV. I) with a reduced 
capital of Lire one hundred fifty thousand. This instru- 
ment was recorded in Palermo on October 1, 1938—XVI 
under No. 7783, Volume II, against payment of a tax of 
Lire 3,674. 


Pursuant to the request submitted to me, I am attaching 
to this instrument the writing described above, by marking 
it with letter “‘A’’. The present instrument, which contains 
a postscript, was written by me on this double sheet of 
stamped paper on three pages thereof. Furthermore, I 
read to the person present what is contained in this instru- 
ment and in the attachment thereto, who confirmed it and 
signed it with me. 

Arturo Mueller, son of Arturo, deceased 
Giovambattista Cavarretta Recorded in Palermo 
on November 5, 1928 under No. 3170. 

Attachment ‘‘A’’ to No. 1828, 


I the undersigned Arturo Arturo? Benvenuto Ottolenghi, 
son of Salvatore, deceased, partner for one-third of the 
partnership Carlo Wedekind & Co. existing in Palermo 
from 1828 on state that I am withdrawing from the com- 
pany, considering the end of the term of validity pursuant 
to the wording of the sentence of the Supreme Court, 
United Divisions, of April 17, 1935. The consideration 
for this withdrawal is being determined at seventy-five 
thousand Lire which the joint company will pay in my name 


194 


and for my account within eighteen months from today 
to the Open Air School ‘‘Paolo Wedekind”’ of the Provincial 
Anti-Tubereulosis Commission of Palermo. The receipt 
issued by that Institute will be considered as a discharge 
with respect to the consideration for the withdrawal. We, 
the undersigned Carlo Wedekind, son of Paolo, deceased, 
and Oscar Wedekind, son of Paolo, deceased, state that we 
accept the withdrawal of the partner Arturo Benvenuto 
Ottolenghi under these conditions and further state that 
we wish to extend, and that we in fact do extend, the dura- 
tion of the company Carlo Wedekind & Co. for three years, 
from today, with a reduced capital of one hundred fifty 
CHOUSANIGBLAT Co cote eholoios clo! cieleicles shofoloieictelelefeierareretefeleteiotataelctciete 


Palermo, September 24, 1938 XVI 

Carlo Wedekind, son of Paolo, deceased 

Oscar Wedekind, son of Paolo, deceased 

Arturo Benvenuto Ottolenghi, son of Salvatore, deceased. . 
No. 7783. Registered in Palermo October 1, 1938 L. II 
Volume 728 F. 112. Received three thousand six hundred 
seventy-four Lire 

The Procurator, signature illegible. 

[in longhand]' deleted: ‘‘Arturo’’. One postscript in the 
copy, which is approved. ...........ccceeee cece eee ee ees 
This is a copy which corresponds to the original as kept 
in these Notarial Archives, and which is being issued for 
the purposes provided by law, to Mr. Rocco Cuva of the 
American Consulate. .............. 20 ec cece eeccneececes 
Palermo, October seven, 1900sixty. ..............00000-- 


The Chief Archivist 
(Dr. Tiberio D’Acquino) [Seal] 
[s] Trserto D’AcaquINo 


Returned: 1 sheet of paper. 


The Chief Archivist 
[signature] 


Receipt 1824 
of 10/7/1960 
Specification : 

Request Lire 25 
Research «« -100 
Fee 301 
Writing costs 240 
Urgency 120 
Paper and Stamps 404 


Total 1,190 


Office of the General Procurator at the Court of Appeals 
of Palermo 

Seen for the legalization of the signature of Mr. Tiberio 
D’Acquino, Chief, Notarial Archives of Palermo, 

Palermo, October 7, 1960 

The Procurator General [Seal] 
(Ettore Nobile) 

[s] Errors Nose 


Ministry of Foreign Affairs 

Seen: for the legalization of the signature of Mr. Ettore 
Nobile 

Rome, October 8, 1960. 

By order of the Minister (Luigi Rizzo). 

{s] Rizzo 


Repusuic oF ITaty 
PROVINCE OF PALERMO 

City oF PaLERMO 
ConsULATE GENERAL OF THE 
Unirep States or AMERICA 


I, Mary T. Chiavarini, Vice Consul of the United States 
of America in and for the consular district of Palermo, 
Italy, duly commissioned and qualified, do hereby certify 
that Dr. Tiberio D’Aquino who certified the annexed cer- 
tificate from the Notarial Archives of Palermo, Italy, was 
at the time he signed the annexed document the lawful 
custodian of the Superior Notarial Archives of Palermo. 
and the official authorized by law to issue such document. 


In witness whereof I have hereunto set my hand and 
affixed the seal of the American Consulate General, Palermo. 
Italy, this 7th day of October, 1960. 


Mary T. Curavarini 
Mary T. Chiavarini 


American Vice Consul 
Palermo, Italy. 


[Seal] 


Service No. 2470 

Tariff Item No. 83 

Fee Paid: U.S. $ No fee 
Local CY. equiv. # 


Repusuic or ITaty 

Province or Rome 

Crry or Rome 

Embassy OF THE UNITED STaTEs OF AMERICA 
I, Doris H. Allen, Consul of the United States of America 

at Rome, Italy, duly commissioned and qualified, do hereby 

certify that Luigi Rizzo whose true signature and official 

seal are, respectively, subscribed and affixed to the annexed 

certificate, was, on the date thereof, an official of the Italian 

Ministry of Foreign Affairs at Rome, Italy, to whose official 

acts faith and credit are due. 


SS: 


I~ Wrrxess WueEreor I have hereunto set my hand and 
affixed the seal of the American Embassy (Consular Sec- 
tion) at Rome, Italy, this 8th day of October, 1960. 


Doris H. ALLEN 
Doris H. Allen 
Consul of the United States of America 
[Seal] 


Service No. 3813 
Tariff Item No. 83 
Fee Paid U.S. $ No fee 
Local CY. equiv. .... 


D’s Ex. 10-A 
[seal] 


TRIBUNAL OF PALERMO 
—OFFICE FOR COMMERCIAL COMPANIES 


THE CHANCELLOR 
after examination of the registry of companies, 


certifies 


that as company No. 786, in volume 4, page 175, there is 
registered the: ‘Caro WEDEKIND & Co., partnership, with 
seat in Palermo; that on page 175 of said volume there 
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is contained, amongst other things, the following annota- 
tion: ‘11/17/1938, No. 835 of the Register: By deed of 
October 21, 1938, Notary Cavarretta of Palermo, which was 
registered as No. 7783, Mr. Arturo Benvenuto Ottolenghi, 
son of Salvatore, deceased, withdrew from the partnership 
“*Carlo Wedekind & Co.’’ by means of the consideration of 
seventy-five thousand Lire which are payable within eight- 
een months from September 24, 1938 to the Paolo Wedekind 
Open Air School of the Provincial Anti-Tuberculosis Com- 
mission of Palermo; and the extension of the Company for 
five years from September 24, 1938, with a reduced capital 
of Lire 150,000, between the partners Carlo and Oscar 
Wedekind, sons of Paolo, deceased; that there are no other 
annotations but the one referred to above; that the file 
relating to the company referred to, is not contained in the 
archives of this Tribunal. 


Made out for the purposes of the law. 
Palermo, October six, 1960. 


The Chancellor 
Dr. Antonino Ribaudo 
[s] Dr. Rreavpo 


[seal] 


Chancellery of the Civil and 
Criminal Tribunal of Palermo 


Tribunal of Palermo 
No. 1600 Provincial Register 


Costs 
Certificate (1) Lire 100 


Total Lire 100.00 


Palermo, October 6, 1960 


The Chancellor 
[signature] 


[Seal] Office of the Procurator General of the Republic 
in Palermo 


Office of the 

Procurator General at the Court of Appeals of Palermo. 
Seen for the legalization of the signature of Mr. 
Antonino Ribaudo Chancellor of the Tribunal of Palermo. 
Palermo, October 6, 1960. 

The Procurator General 

(Giuseppe Vaccaro) 

[s] Grusepre Vaccaro 


[stamp] 


Ministry of Foreign Affairs 
Seen for the legalization of the signature of Mr. G. Vaccaro. 
Rome, October 7, 1960. 
By order of the Minister: Luigi Zuffanelli 
{s] ZurraneL1i 
[seal] 


Ministry of Foreign A ffairs— 
Legalisations. 


PROVINCE OF PALERMO 
Crry or PaLERMo ' 
ConsuLATE GENERAL OF THE | 
Unrirep States oF AMERICA 

I, Mary T. Chiavarini, Vice Consul of the United States 
of America in and for the consular district of Palermo, 
Italy, duly commissioned and qualified, do hereby certify 
that Antonino Ribaudo who certified the annexed certificate 
from the Register of Enterprises of the Tribunal of Pa- 
lermo, Italy, was at the time he signed the annexed cer- 
tificate the lawful custodian of the Registers of Enterprises 


REPvusLic oF ITALY 
8S 
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at the Tribunal of Palermo, Italy, and the official author- 
ized by law to issue such certificate. 


In witness whereof I have hereunto set my hand and 
affixed the seal of the Consulate General, Palermo, Italy 
this 6th day of October, 1960. 


Mary T. CHravarrni 
Mary T. Chiavarini 
American Vice Consul 
Palermo, Italy. 
[Seal] 


Service No. 2455 

Tariff Item No. 83 

Fee Paid: U.S. $ No fee 
Local CY. equiv. # 


Repusuic or Iraty 
Province or RoME 
Crry or Rome 
Empassy oF THE Unitep States or AMERICA 

I, Teresa Offie, Consul of the United States of America 
at Rome, Italy, duly commissioned and qualified, do hereby 
certify that Luigi Zurraneuii whose true signature and 
official seal are, respectively, subscribed and affixed to the 
annexed certificate, was, on the date thereof, an official of 
the Italian Ministry of Foreign Affairs at Rome, Italy, to 
whose official acts faith and credit are due. 


In Wrrness WueEreor I have hereunto set my hand and 
affixed the seal of the American Embassy (Consular Sec- 
tion) at Rome, Italy, this 6th day of October, 1960. 


Teresa OFFIE 
Teresa Offie 
Consul of the United States of America 
[Seal] 


Service No. 3799 
Tariff Item No. 83 
Fee Paid U.S. $ No fee 
Local CY. equiv. .... 
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D‘s Ex, 11-A 


FIDES A. -G. 
Schaffhausen. 


Conference of July 14, 1934, with Carlo v. Wedekind 
1. The dividend coupons for 1932 and 1933 were cut off. 


2. The balance per December 31, 1933, as drafted, with 
the proposals and changes of June 18, 1934, included, was 
in general approved, but instructions on the following items 
are still necessary, which may change the structure of the 
balance sheet but not the profit and loss account: 


(a) Shall the ‘‘fiduciary account’’ perhaps be stricken 
from the balance sheet? 


(b) Shali the accounts payable account ‘‘General Clear- 
ing Account’’, as mentioned in the draft of the 
balance sheet, remain unchanged or is it to be dis- 
tributed according to previous custom to the in- 
dividual personal accounts? 


Mr. von Wedekind will discuss these items in Berlin 
and will instruct us accordingly. 


3. The possible liquidation of the contingent fund and 
of the pension fund Palermo was diseussed. It did not 
seem proper at this time to make changes in these accounts, 
but Mr. v. Wedekind will give his views on these two 
accounts again. 


4. Mr. v. Wedekind will have to give deposit acknowledg- 
ment to the Controller per the end of 1933 concerning the 
securities administered as fiduciaries. 


5. For 1934, a SIAP dividend of more than 2 million 
Lire was received. A further substantial payment of 
dividends from Siap is expected for the coming years. 
These payments shall be transferred to a special reserve 
fund, which shall be used to revalue the dollar debts on 
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the basis of gold parity. It is intended to come to an 
agreement with the particular creditors to the effect that 
the revaluation on the gold parity shall be limited to 
company revenues within five years and that only such 
income shall be used as is available after a deduction of 
10% of the net profit. 


6. We need instructions from Mr. v. Wedekind on how 
to enter the dividend 1933 in the books. 


D’s Ex. 12-A 


Translation of German Document Ph:aer 
Pension Fund [in pencil] FIDES A.G. 


File Memorandum of September 19, 1944 


In today’s discussion concerning the draft for the bal- 
ance sheet for 1943, Mr. Carlo von Wedekind pointed out 
that the assets of this fund were actually made available 
many years ago by Palermo and were paid into Fides A.G. 
The pension fund of F.A.G. therefore is actually a debt 
of the Swiss corporation. The dissolution of the fund 
which was suggested by Director Wiederkehr—which was, 
by the way, already previously considered by the board— 
and to use it for write-off on the Italian securities is out of 
the question. Even more for the reason that after the end 
of the war there will be undoubtedly considerable pensions 
and payments will have to be made to Italian recipients 
for which the pension fund will have to be used. 


According to the further statements by Mr. von Wede- 
kind, it would not be advisable because of the foreign na- 
tionality of the creditor to prove to the Internal Revenue 
(e.g. Defense Tax) that the fund is a true debt for the pur- 
pose of tax release. For this reason Mr. von Wedekind be- 
lieves that the fund should be considered by Fides A.G. 
as a silent reserve and should be taxed as the property of 
the corporation. This was already done some time ago for 
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declaration for defense tax (inasmuch as the fund was not 
deducted as a debt from the assets) but not so in the decla- 
rations for defense tax for the periods I and II. For the 
four years of the two previous periods the Government did 
not lose anything because of the non-declaration because 
the increase of the additional payment on the property will 
be compensated by way of the reduction of the tax debt on 
the proceeds (the proportionate figure of the proceeds is 
smaller) with the next declaration for defense tax we will 
not have to declare any profits; a non-declaration of the 
pension fund would in this case be to the detriment of the 
Government. 
Signed WiEpERKERR 


D’s Ex. 13-A 
Minutes 


of the 31st Annual Stockholders’ Meeting of 
Fuss A.-G. ZUG 


Tuesday, September 28, 1943, 11 o’clock in the Con- 
ference Room of Fides Treuhand-Vereinigung, Bahn- 
hofstrasse 31, Zurich 


AGENDA 


1. Acceptance of the annual report of the manage- 
ment and the annual account for 1942 after report 
of controller. 


2. Resolution on the profit and loss account. 


3. Resolution to release the management from liability 
for 1942. 


4. Elections. 
5. Miscellaneous. 


Director U. Wiederkehr opened the meeting and presided. 
As secretary and counter of the votes Dr. P. Schmidt was 
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elected. Present or represented were three stockholders 
who represent the entire capital stock; the proxy of the 
agents present were examined and found in order. The 
present or represented stockholders declared unanimously 
to waive the rules laid down in Section 7 of the By-Laws 
concerning the invitation to the stockholders’ meeting. 
They acknowledged that today’s stockholders’ meeting is 
properly constituted and legally authorized to pass on the 
above agenda. 


Reading of the minutes of the last stockholders’ meeting 
was waived. The minutes are known to all persons pres- 
ent and are particularly approved. 


The individual items were considered, as follows: 
Item 1 


The balance per December 31, 1942 was submitted and 
was read. Following are the final figures: 


Bauance Per Decemser 31, 1942 


Assets 


Securities and Investments Fr. 895,050.— 
Accounts receivable 696,677.70 
Loss carried forward 2,612.10 


. 1,594,339.80 

Liabilities 
Stock capital . 1,000,000.— 
Accounts payable 368,854.90 
Suspense account 13,786.45 


Pension fond 199,698.45 
Legal Reserve 12,000.— 


. 1,594,339.80 
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Prorirt anp Loss Account 1942 


Loss Gain 

Profit carried forward from 

1941 Fr. 12,707.35 
Interest and difference in 

exchange rate 1,479.60 
Expenses Fr. 16,799.05 
Profit carried 

forward 1941 Fr. 12,707.35 
Loss for 1942 15,319.45 


Loss carried forward Fr. 2,612.10 
Fr. 16,799.05 Fr. 16,799.05 


Thereupon the president read the written report of the 
management, which is attached to the minutes, on which he 
made oral comments. Thereafter the report of the con- 
troller was read, which was as follows: 


“‘TO the Stockholders’ Meeting 
Fides A-G. Zug. 


‘As Controller of your company, I examined the annual 
account per December 31, 1942, as submitted to me, which 
I found in agreement with the books, which are kept in 
proper form. 


The presentation of the business results and of the fi- 
nancial situation meets the legal requirements with the 
following exception: the most important assets, i.e., the 
investment in two Italian companies which have been 
sequestered because of the war, and a large account receiv- 
able, cannot be valued under the conditions prevailing 
today. 


The balance on both sides is Fr. 1,594,339.80. The final 
account closes with a loss of Fr. 15,319.45. Deducting 
the profit balance from the previous year of Fr. 12,707.35, 
leaves a net loss remaining of Fr. 2612.10. 


Zurich, September 15, 1943. sig. Meyer”’ 
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The balance and the profit and loss account per Decem- 
ber 31, 1942, were unanimously approved without discus- 
sion in the form presented. 


Trem 2. 


As requested by the Board, it was unanimously agreed 
to carry forward the profit balance from 1941 of 

Fr. 12,707.35 

partially offset by the loss for 1942 of 15,319.45 


and to carry forward the remaining loss of _ Fr. 2,612.10 
to the new account. 


Trem 3. 


The management was released from further liability for 
the year 1942 by the vote of all stockholders entitled to 
vote, the board member abstaining from voting. 


Trem 4. 


Director U. Wiederkehr was renominated as member of 
the board for a period of three years by the stockholders 
entitled to vote. 


For the business year 1943, the following persons were 
unanimously nominated: 


Robert Meyer, Zurich, as regular controller 
Emil Burger, Zurich, as substitute «‘ 


Trem 5. 


No one asking to be heard to this item, the president 
closed the meeting at 11:50. 


President: 
(s) P. Scamupr 
Secretary: 
(s) U. WreperKEHR 


Controller: 
(s) A. Meyer 
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D‘s Ex. 14-A 


[Ex B to D's Motion for Summary Judgment] 


Translation 
[Coat of Arms] 


Tue MINIsTER oF THE TREASURY 


Considering the royal statutory decree of February 4, 
1942, No. 11, which was re-issued with amendments as law 
of July 17, 1942, No. 1100; 


Considering the legislative decree of the Lieutenant of 
the Realm of February 1, 1945, No. 33; 


Finding that the facts which came to light in the investi- 
gation indicate that the provisions contained in Article 1 
of the royal statutory decree indicated above are applicable 
to the partnership Carlo Wedekind & Co. domiciled in 
Palermo, formerly at No. 156 Via Mariano Stabile, at 
present c/o Mr. Di Pasquale, engineer, No. 30 Via Mariano 
Stabile (radio business ete.), inasmuch as persons of Ger- 
man nationality have predominant interests in this business 
concern, and as it is therefore advisable that this business 
concern be placed under sequester, 


DECREES : 


The partnership Carlo Wedekind & Co., domiciled in 
Palermo, is placed under sequester and accountant Roberto 
Viveros is named manager; 


Continued operation of the business through the agency 
of the manager is authorized. 


This decree will be published in the Official Gazette of 
the Kingdom. 


Rome, June 19, 1945. 
The Minister 
(s) Soxerr 
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[Translation] 
Ministry of the Treasury 
General State Accounting Office 
General Inspectorate for Economic Affairs 
Office for Allied and Enemy Assets 


I, the undersigned Francesco Barberis, in my capacity as 
head of the Office for Allied and Enemy Assets of the 
Ministry of the Treasury, having custody of the Archives 
relating to the files of German assets in Italy, certify, upon 
request of the Embassy of the United States in Rome, that 
I have compared this photographic copy with the original 
official document on file with the records of the aforesaid 
Archives and that this copy is a complete, authentic and 
exact reproduction of the original. 


Rome, June 25, 1957. 
(s) Francesco Barseris 


[Seal: Ministry of the Treasury 
General State Accounting Office] 


Seen for the authentication of the signature of Mr. 
Francesco Barberis in his capacity as Chief of the Office for 
Allied and Enemy Assets, who has custody of the respective 
Archives relating to the files of German assets in Italy. 


Rome, July 5, 1957 


The Minister: 
(s) Meprct. 


Ministry of Foreign Affairs. 

Seen: for the legalization of Mr. Medici’s signature 
Rome, July 6, 1957. 

By order of the Minister: 


(Luigi Rizzo) (s) Rizzo 
(Seal: Ministry of Foreign Affairs—Legalizations] 


Irauy 

Province oF Rome 

Crry or Roms 

Emsassy OF THE UNITED StraTes oF AMERICA 


I, Harold L. Goodall, Vice Consul of the United States 
of America at Rome, Italy, duly commissioned and quali- 
fied, do hereby certify that Luigi Rizzo whose true signa- 
ture and official seal are, respectively, subscribed and affixed 
to the annexed certificate, was, on the date there of, an 
official of the Italian Ministry of Foreign Affairs at Rome, 
Italy, to whose official acts faith and credit are due. 


Ix Wirness Wuereor I have hereunto set my hand and 
affixed the seal of the American Embassy (Consular Sec- 
tion) at Rome, Italy, this 8th day of July, 1957. 


(s) Haroun L. Goopan 


Vice Consul of the United States 
of America 
Service No.—4889 
Tariff Item No.—83 
Fee Paid U.S. $ no fee 
Local CY. equiv.— 


Iraty 
Province oF Rome 
Crry or Rome 
Empassy oF THE UNITED 

States or AMERICA 

I, Harold L. Goodall, Vice Consul of the United States of 
America at Rome, Italy, duly commissioned and qualified, 
do hereby certify that the annexed document has been 
certified by the lawful custodian thereof. 


In Wrrvess WueErecor I have hereunto set my hand 
and affixed the seal of the American Embassy (Con- 
sular Section) at Rome, Italy, this Sth day of July, 
1957. 

(s) Harotp L. GoopaLu 
Harold L. Goodall 
Vice Consul of the United States 
of America 


D’s Ex. 15 


Selected questions from Defendant’s Interrogatories pro- 
pounded to Carlo von Wedekind and filed with this Court 
on August 21, 1956, and Carlo von Wedekind’s answers to 
said selected questions filed February 7, 1957: 


Question 7: State whether plaintiff, during the period 
from 1937 through 1945, owned any real or personal prop- 
erty in Germany, Holland, France, Belgium, Norway, 
Hungary, Rumania, Bulgaria, Luxembourg, Denmark, 
Italy or Japan. 

Answer: Yes, as to Germany and Italy. No, as to the 
other countries named. 


Question 8: If the answer to the preceding interrogatory 
is in the affirmative, state the location of such property, 
give a brief description thereof, the date of acquisition, the 
nature of plaintiff’s interest, i.e., whether legal or beneficial 
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or both, and state whether or not such property is pres- 
ently held by plaintiff. If not presently held by plaintiff, 
state the date upon which and the manner in which such 
ownership terminated. 

Answer: At one time or another between 1937 and 1945, 
I owned the following: 


(a) 50% of Carlo Wedekind & Co., Palermo: this com- 
pany, established by my grandfather, was inherited by me 
and my brother Oskar in equal shares. See details sub 12. 


(b). 

Answer sub. 12(b): (b) My participation in Carlo Wede- 
kind & C., Palermo amounted in 1938 to approx. Sw.Frs 
20,000.—which was one-half of the corporate capital. Dur- 
ing the war this company was sequestrated and was only 
released on June 14, 1951. Since the former director and 
employee of this firm became self-employed and took over 
the business of the company, it was, at the time of release, 
practically worthless. However, for reasons of sentiment, 
this firm which was founded by my grandfather and which 
has existed over 120 years has not been cancelled in 
the commercial register. 
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D’s Ex. 16-A for Id. 
[D’s Ex. 3 to Carl Ludwig Wedekind’s Deposition] 


Jan. 3, 1949 
Cart-Lupwic WEDEKIND 


22¢c Bergneustadt/Rhineland 
December 27, 1948 
Kélner Strasse 158a 
Arobiga A.G. 
Zirich 
Rennweg 29 


Dear Mr. Kopf: 


This is to confirm the receipt of your kind letter of 
December 21, and to advise you that I should be glad to 
assist you to the best of my ability. 


As you state correctly, the matter actually concerns only 
Arobiga and Chemieprodukte KG. in Berlin-Britz. Be- 
cause of the difficult situation in Berlin-Britz, you most 
probably will not get the necessary information, while, ac- 
cording to my views, the matter will have been worked 
over again and you will therefore have little knowledge 
of past events. Permit me therefore to explain to you 
briefly in a general way: 


Chemieprodukte KG. in Berlin sold all its foreign patents 
to Switzerland in 1929 when it was in financial difficulties 
and later on, by way of negotiations, some changes in the 
agreement were made. The new agreement was reached 
between you and the Berlin company in September 1935. 
You should have this agreement in your possession. 


You should also have a list of those foreign patents which 
were involved in this agreement. Perhaps I can find out 
if this list in your possession is complete, but in order to 
do so it will be necessary that you send me this list. 


Upon the instructions of Arobiga, the Berlin company 
made license agreements abroad. Those contracts were 
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made by the Berlin company in its name but for the ac- 
count of Arobiga, AG. so that, in my opinion, you could 
step into those contracts without any difficulty if you would 
come to an understanding in this respect with the Berlin 
company, and to this end I will be available to you as an 
intermediary, if necessary. 


First of all, it is important to find out whether the 
foreign patents will remain in force in the various foreign 
countries and to have on record in those countries that the 
foreign patents involved are not German but Swiss. This 
is necessary, since a transfer of the patents from the 
Berlin company to you was not consummated to save costs, 
and it is therefore possible that the patents could be con- 
sidered as German property and subject to confiscation. 


So far as use of the patents is concerned, the license 
agreement is not based on paying a certain amount for 
each binder as a license fee, but on a percentage of the 
turnover. The royalty in almost all cases is 10%. Perhaps 


it would be all right if you would get in touch with the 
foreign licensees directly to advise them about the facts 
stated above and to ask them for an accounting for the 
past as well as for the future. The following are involved: 


For Belgium and Luxembourg: Bureau de Représenta- 
tions J. Trachet 17-19, Rue Léon Cuissez, Briissel 


France: Société d’Etudes et Travaux d’ Anticorrosion 
et d’ Etanchiété, Paris (E.T.A.E.) 


In this firm, as I understand it, you are interested by 
way of the loan you gave or a share of the company you 
own, You should be able to find this out very easily. In 
this case you should also know the exact address. If not, 
you will have to get in touch with Mr. Trachet in Brussels 
with reference to this company since he is the main stock- 
holder of the corporation, so far as I know. 


For Switzerland: For Switzerland an agreement was 
reached with Mr. Walter Gysin, Zurich, Duffour street 197. 
Most likely you have been in touch with Mr. Gysin. 
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For England: An agreement was reached for England 
with Winn & Coales Ltd., London E.C. 3, Towerhouse, 40, 
Trinity Square. 


For Poland: An agreement was reached for Poland 
with J. A. Krausse, Warschau, Bonifraterska 9. 


I have no information regarding the latest accounting. 
So far as I know Mr. Trachet did not account for the 
royalties for 1944 and 1945, but there were substantial 
royalty debts which, so far as I know, were converted at 
the end of 1944 at the valid exchange rate into RM 


for Belgium RM 13.109.14 and 
for France © 20.018.93. 


Since it was not a RM debt but a foreign currency debt, 
the true value of this debt as of today is not known to me. 
The royalty for 1944 (7) and 1945-1948 should be added 
to this. 

The firm Winn & Coales Ltd, as far as I know made their 


last accounting for royalties in 1938 and at that time owed 
the Berlin company the RM equivalent of 4.658.07. 


This is also a foreign currency debt which must be in- 
creased for the royalties due from 1939 to 1948. 


I hope that I have been of some help to you with the 
foregoing information, and I should be pleased to hear 
from you at your convenience how matters are progressing. 
Needless to say I shall be happy to help you if you have 
any further requests. 


Meantime, I remain 
(s) L. WepExIND 
[handwritten :] 


As far as I know the Berlin 
company has continued to 
send accountings to them 
and these figures are 
available to them. 
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D‘s Ex. 17-A 
[D’s Ex. 5 to Carl Ludwig Wedekind’s Deposition] 


January 25, 1949 


Office Zirich, Rennweg 29 
Mr. Carl-Ludwig Wedekind 


22 ¢ Bergneustadt Rhld 
Kélnerstrasse 158 a 


Dear Mr. Wedekind, 


The undersigned had a meeting today with Messrs. von 
Wedekind which involved the further development of the 
business with Denso binders. Thereafter we had a meeting 
with Mr. W. Gysin, who has been the licensee for Denso 
products. This meeting showed that it is desirable that 
you have an exchange of experiences and ideas with those 
firms that are interested in the distribution of Denso 
products. It would be beneficial and desirable if we could 
intensify the exchange with you in this respect. We are 
very much interested in proving to our local licensee that 
we can help him with the newest experiences and develop- 
ments in the Denso business. 


Tempseal: Mr. Carlo [in pencil, handwritten above the 
word Carlo is ‘‘Oskar’’] von Wedekind has sent us the 
leaflet about this new product. In the same mail we sent 
you a sample of Tempseal, and we should appreciate it if 
you would let us know as soon as possible the composition 
of this product. Furthermore, we should appreciate it if 
you would let us have three leaflets about the binders and 
the other Denso products. 


Foreign Patent Rights of Arobiga 


The question raised in our letter of January 4 concern- 
ing the patent rights of Arobiga should be answered as 
soon as possible. We should appreciate it if you would 
let us know what is known on the subject. 
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Because you are absent quite often, it might perhaps be 
advisable if we will write directly to Chemieprodukte 
G.m.b.H. Thanking you for your efforts in this matter, we 
remain 


With best regards 


Arobiga A.G. 
(s) CaK 


D’s Ex. 18-A 
[D’s Ex. 6 to Carl Ludwig Wedekind’s Deposition] 


Arosica A.G. 


Office Zirich 
Rennweg 29, Jan. 26, 1949 


Mr. Ludwig Wedekind 
Kolnerstrasse 158 a 
Bergneustadt, Rhld 


Dear Mr. Wedekind, 


We shall have to take up our connection with Mr. Trachet 
again, even though he did not answer our letter written 
during the month of December. For this dispute it will be 
absolutely necessary that we coordinate our attitudes to- 
ward Mr. Trachet. In this connection, it would be desir- 
able if you would inform us about the answer which Mr. 
Trachet will not have failed to have given you, at least, 
we assume that he did not fail to answer your letters as 
he did with ours. 


We are looking forward with interest to your answer. 


Respectfully yours 
Arobiga A.G. 
(s) K 


Copies to Mr. Oskar von Wedekind 
and Mr. Carlo von Wedekind 
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D’s Ex. 18-A for Id. 
{D's Ex. 7 to Carl Ludwig Wedekind’s Deposition] 
CHEMIEPRODUKTE G.m.b.H. 
Your ref: (22¢) Bergneustadt, 2.2.49 
7/¥F. 
Dear Mr. Kopf: 


This is to confirm receipt of your letters of January 4, 
25 and 26. 


Tempseal 


We wrote on this subject in a separate letter. 


Foreign Patent Rights 


We believe it is not only important to know what patent 
rights are not presently expired but also those patent 
rights which did exist so far. Some time ago the Berlin 
company, upon your instructions, made license agreements 
with various licensees. Those licensees have so far used 
the patents and must therefore, in our opinion, pay the 
royalties to you which have accumulated thus far. The 
following three companies are concerned: 


1. Bureau de Représentations I. Trachet, 17-19 Rue Léon 
Guissez, Bruxelles, 


. Winn & Coales, Terminal House, Grosvenor Gardens, 
London 8.W. 1, 


3. E.T.A.E. Paris, Rue de Roeroy, 11. 


Even though you advised us on Jauuary 4 that the last 
company was liquidated, we are of the opinion that the 
company at the above address is still in business. 


It shouldn’t be hard for you to make some inquiries in 
this direction. 


218 


The above licensees take the position that the patents in- 
volved are German, that they are null and void, and that 
therefore the royalties for the period from 1939 until today 
need not be accounted for. We advised the licensees that 
the patents were sold under contract of March 1, 1929 to 
Fides A.G. in Schaffhausen and were then resold by Fides 
A.G. to you. Because of this sale, the new contract was 
made between you and us from September 25/27, 1935. We 
clarify these facts on every occasion with Mr. Trachet, 
and it might be appropriate that you likewise do the same. 
By the way, Mr. Trachet has recently stated that he 
couldn’t do anything abroad since you are allegedly on the 
blacklist. Since we know your company, we can hardly 
think that this is the fact; but we will advise you on this 
situation now. 


As far as we know, you sent 6-8 years ago to the Berlin 
company a list of all patents belonging to you. The docu- 
ments should therefore still be with you. If this should 
not be the case, we ask to be advised so that we can find out 
whether those documents are still in Berlin. 


Swiss Patent No. 223 546 


This patent was filed some time ago in agreement with 
Mr. Trachet with the Berlin company by our patent attor- 
neys, E. Blum & Co., Ziérich. It was registered on Septem- 
ber 30, 1942. 


The following patent rights were in existence in Switzer- 
land: 


Main patent No. 129002—Denso binder 
expired Oct. 7, 1942 

Main patent No. 154891—Binder Cord 
expired Feb. 5, 1946 

Main patent No. 191240—Insulating material capable 
of swelling valid until Feb. 21, 1951 
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The following Belgian patents are involved: 


No. 352784—Dewso binder 

No. 376934—Denso cord 

No. 388662—Material for protection against corrosion 
(Thielmann) 

No. 417024—Binder 

No. 427357 

No. 430909—Maeway-Patent. 


Patent Fees 


The patent fees were paid in agreement with you until 
1944, inclusive of Berlin. So far as we know, no more pat- 
ent fees were paid from that time on. 


Needless to say, we are prepared to let you have all new 
experiences and developments to enable you to forward 
them to the licensees. In this case it must be clarified what 
compensation we will get for the service. Compensation 
for such activity was 1% of all royalties received after de- 
ducting expenses. We suggest you make proposals as to 
how this matter shall be dealt with in the future. 


Mr. Osear von Wedekind wrote recently to our Mr. Carl- 
Ludwig Wedekind and asked him whether in our opinion, 
the company H. M. Berney, Lausanne, Avenue d’Ouchy 17, 
which produces Tempseal, is connected with Mr. Trachet 
or Mr. Gysin in some way. This company is completely 
unknown to us. 


Tempseal is said to have the most incredible features, 
among others, it is suggested that temporarily to seal 
tubes they should be bandaged at the defective parts, 
painted with Tempseal, and the whole then bandaged again. 
In our opinion, this would be a poor copy of our Denso 
binder, but since the Denso binder patent is no longer 
valid in Switzerland, we won’t be able, under patent law, 
to do much against the advertisement of Berney. 
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We hope that we have answered all of your questions, and 
would like to point out again that we are at your disposal 
any time if you should have questions in the future. 


In the meantime, we remain 
Respectfully 


CHEMIEPRODUKTE G.M.B.H. 
(s) L. WEDEKIND 
Enclosure 


D’s Ex. 20-A for Id. 
[D’s Ex. 8 to Carl Ludwig Wedekind’s Deposition] 
CHEMIEPRODUETE, G.M.B.H. 
To 


Arobiga A.G. 
Zirich/Switzerland 
Rennweg 29 
Your ref: 
7/Str. July 19, 1949 


In our efforts to again export Denso products, we run 
eventually in to the company Trachet. Trachet sold Denso 
products in Italy through its representative 


Fa Impianti e Fornituri Industriali Milano 
via Casa Rotte 5 


and in Austria through its agent 
Fa. Hasen6rl, Ulrich & Co. 


We can also give you the agents of Trachet in Sweden 
and Denmark. We are writing to Trachet today in this 
matter in order to avoid, if possible, a price fight between 
us. 


We should appreciate it very much if you would let us 
know as soon as possible how your negotiations with 
Trachet are proceeding. We are afraid that Trachet will try 
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to delay this matter. It would therefore be advisable to 
write them a letter and to set a date when you want an 
agreement and to state that otherwise you will fight the 
matter officially. In Austria, for instance, Trachet claims 
they own the world patents for Denso, at least our Austrian 
representative told us so. 


We should be glad to hear from you soon, and mean- 
time we remain 


Respectfully yours, 


CHEMIEPRODUKTE G.m.b.H. 
(s) L. Wepexinp 


{handwritten :] copy to C. v. Wedekind 
July 22, 1949 


D’s Ex, 22-A 
[D’s Ex. 10 to Carl Ludwig Wedekind’s Deposition] 


Office Zirich 
Rennweg 29 


Zirich, October 3, 1949 


Chemieprodukte K.G. 
Walkenriederstrasse 28/33 


Berlin-Britz 


Accounting between our two companies 


It has not been possible since 1944 to clear up the rela- 
tionship between our two companies in a contractual or 
financial respect, and in recent years the correspondence 
was completely stopped. But since we now hope that we 
shall be able to keep in touch with you by letters we should 
like to settle the past once and for all and first of all we 
want to clear up the bookkeeping relationship. 


We should like to remind you that for many years, at 
least since the war, our relationship deteriorated and was 


finally completely interrupted. As things went on we would 
only like to state that those difficulties mounted to such an 
extent that you yourself (September 4, 1944) suggested 
that you would like to repurchase the Denso foreign pat- 
ents. We accepted this proposal at that time—our letter 
of September 19, 1944—and in the subsequent period you 
paid us as compensation for the account of the foreign 
patents RM 35000—exchange rate at that time 172.50 
franes for 100 RM—which we accepted on November 8, 
1944. According to your letter of November 30, 1944, your 
Foreign Exchange Office made an examination, but the 
final approval should take some time. Then we haven’t 
heard anything more in this matter. 


In the meantime our interests suffered heavy damage. 
According to the basic agreement of September 25, 1935, 
which was also inspected by the Swiss Compensation Office, 
our company was the owner of the foreign patents filed in 
your name. Your company had reserved for practical and 
technical reasons the right to make license agreements 
abroad for production. 


Among the practical reasons which caused the contract- 
ing parties to assign the rights to you was primarily that 
you were in a better position to be in touch with the li- 
censees and to take care of our interests. 


When we recently got in touch with the licensees, we 
found out that all foreign companies denied our claims for 
the reason that our rights were in no way mentioned in the 
license agreements reached in your name. Because of the 
vesting of German property by the Allies, our unprotected 
rights cease to exist, and we have no legal means to pro- 
ceed on any of the cases mentioned. 


This caused damages to us which we estimate to be over 
100 000 franes without intending to bind ourselves in case 
of litigation. 
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You will understand that we cannot agree that we share 
all the loss, but we are prepared to come to an understand- 
ing on the following basis without prejudice in case we 
should be forced to litigate: 


In your letter of October 19, 1944 you acknowledged your 
indebtedness to us in the amount of RM 22 447.77. 


Against this you are to be credited with the royalties 
Gysin, Switzerland received by us, from which our share 
must be deducted. 

From a bookkeeping standpoint your account reads at 
the end of December 1944 as follows: 

RM account your debit RM 22447.77 Fr. 12400.— 
Frank account yourcredit RM 10360.03 Fr. 17 683.05 
(royalties) 

Because of the then fluctuating rate of exchange you 

owed us at that time RM 12 087.74 and had a credit of FR. 


5 283.05. It was agreed that you would pay to us, including 
those accounts, RM 35,000.—for the return of the patents. 


We were prepared for the following settlement: 


a) We renounce all claims we may have against each 
other from previous contracts. 


b) We state expressly that you agree that we alone are 
authorized in Switzerland to receive royalties and 
this in compensation for our help in the develop- 
ment and building up of the Denso business. This 
is particularly true for all sums which we received 
after January 1944, for instance, from the company 
W. Gysin Zurich and which we may possibly re- 
ceive in the future. 


Since our company was primarily incorporated for 
the purpose of utilizing patents and licenses, we 
intend further development of this activity, per- 
haps in association with specialized chemists and 
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to further develop the connection we have, par- 
ticularly abroad. In this connection we expect that 
you are prepared to exchange experiences with us 
and that you will participate in future business 
abroad on a new basis. 


We shall appreciate it if you will let us know as soon as 
possible what you think about the foregoing proposals. 
Axosica AG. 
Cx Korr 


D’s Ex. 23-A 
[D’s Ex. 4 to Carl Ludwig Wedekind’s Deposition] 
Zurich, I, January 4, 1949 
Arosica A.G. Rennweg 29 
Mr. Carl-Ludwig Wedekind 


(22c) Bergneustadt Rhid 


Kolner Strasse 158a 


Dear Mr. Wedekind, 


Thank you very much for your kind remarks of Decem- 
ber 27 which were received here yesterday. I appreciate 
that you are prepared to help the undersigned in clarifying 
the matter of the foreign patent rights because it will not 
be easy under the existing circumstances to get the various 
connections in order again. 


Foreign Patent Rights of AROBIGA Anticipating that 
it will become necessary, I have already combined the in- 
ventory of the patents, as far as this can be determined 
from the files, in a file memorandum, ‘‘Legal Relations to 
Chemieprodukte KG.’’ I enclose herewith a copy. Therein 


you will find all patents—as far as can be determined 
here—which were in issue at any time and which are pres- 
ently expired. So far as I can see from the book, Arobiga 
did not pay any patent fees directly. 


The Swiss patent 223 546—plastic material—is regis- 
tered in the name of Trachet, Brussels, 


I intend to file a claim in Switzerland in order to test 
the possibility of claiming right of ownership of Arobiga 
to the international patent because of contracts previously 
in existence. Unfortunately—provided this is no error— 
only patent 191 240—binding material—is the only one 
still valid, and it, furthermore, was filed according to the 
contract of 1935 in Switzerland. Before I do that I will dis- 
euss the matter with Messrs. von Wedekind; we can over- 
look the great difficulties which, in my opinion, confront 
us, as far as patent and international law are concerned. 


I have already written to Mr. Trachet but haven’t heard 
from him. The ETAE has been liquidated, as far as I 


know, because the general stockholders’ meeting found it 
was operating at a loss. As soon as the opportunity oc- 
curs (release of Arobiga in Switzerland) I shall be able to 
settle those matters also. 


Thanking you very much for your cooperation, I remain 
Sincerely yours, 
(s) CaKorr 


After my meeting with Messrs. von Wedekind I will for- 
ward to you a letter with my recommendations addressed 
to Chemieprodukte GmbH. 
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D’s Ex. 24-A for Id. 
[D’s Ex. 11 to Carl Ludwig Wedekind’s Deposition] 


CHEMIEPRODUETE K.G. 
Berlin-Britz, Walkenriederstr. 28-33 
To Abrobiga A.G. 
Zirich 
Rennweg 29 
November 1, 1949 


This is to confirm the receipt of your letter of October 
3 and we ask you not to be angry if we tell you frankly that 
your letter seemed to us quite peculiar. It is true that 
approximately 20 years ago the foreign patents were sold 
to you in order to get money that was needed urgently in 
order to continue in business. We had invested in the 
development of those patents such big sums that we would 
not have been able to continue our business without selling 
the foreign patents. While based on the German patents 
we were then in a position to build up a profitable business, 
you were not able to utilize those foreign patents success- 
fully. We were therefore prepared, in order to give you 
compensation for the sums paid to us, to take over the 
utilization of the patents for you and in doing so to 
build up a business for you which brought you quite a 
considerable income, and could bring you in the future. 
If you will look through your books, you will find out that 
you got quite substantial royalties which were due in the 
first place to our work. You thank us for this in complain- 
ing to us that we didn’t make the contracts in such a 
manner as in your opinion it was necessary and that you 
therefore suffered considerable damage. 


We should like to point out that we are in our opinion 
without fault in this unfortunate development. We could 
not expect that the principle of the protection of private 
property would suddenly be given up. In any case, we 
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continuously tried to develop the business in the interest 
of your company to the extent possible under existing 
conditions, and we therefore believe that we deserved your 
gratitude more than your complaints. 


Needless to say, we are just as much interested as you 
to settle the matter between us in some way. We are 
therefore prepared to come to terms with you in the manner 
suggested by you and therefore repeat the various items. 


1) We renounce all further claims which we might have 
against each other from previous contracts. 


2) We state expressly that we agree that you alone are 
authorized to cash in the royalties in Switzerland as 
compensation for your help some time ago in connec- 
tion with the development and improvement of the 
Denso patents and the Denso business. Therefore 
you own all sums which were paid to you after 1944 
from the company W. Gysin in Zurich, as well as the 
future payments of the company W. Gysin in Zurich. 


We are prepared to closely exchange our experiences 
with you. If any new formulas should be developed 
either by you or by us and if other new formulas can 
be patented, a new basis for the cooperation must be 
found so far as these new patents are concerned. We 
hope that hereby the old differences are settled and 
that it will be possible to cooperate in a way that is 
mutually beneficial. 


Best wishes 


CHEMIEPRODUKTE Komm. Ges. 
(s) Dr, ? L. WepExrxp 


228 


D’s Ex. 25-A 
[D’s Ex. 12 to Carl Ludwig Wedekind’s Deposition] 


Carl Ludwig Wedekind (22c) Bergneustadt Rhid, 


November 22, 1949 
Mr. Carlo von Wedekind 
Ziérich/Switzerland 
Hotel Glockenhof 


Dear Carl: 


Enclosed I hand you a draft of a contract for Austria 
as I have worked it out. The phrasing on page 1, in par- 
ticular, was not very easy. I hope that you agreed with 
the other and I will appreciate it if you will inform 
Arobiga. I should appreciate it if I could get the approval 
of Arobiga. 


With best wishes, 
Yours 
(s) Lupwia 
Enc. 


[handwritten] The contract is in line with the customary 
licensee agreement except with #7. I think that Arobiga 
will gladly approve of it. 


Regards 
[init.] R. Nov. 24 


D’s Ex. 26-A for Id. 
[D’s Ex. 13 to Carl Ludwig Wedekind’s Deposition] 


Copy of the letter of Ludwig Wedekind Bergneustadt 
to Mr. Carlo von Wedekind Hotel Glockenhof Zurich 
December 2, 1949 


page 2: There, in the Territory of Aro are to be sold: 
1. The Sentis-Binder of St. Gallen 
2. The Dillius-Binder of Winterthur 


3. The Antirost-Binder of Horgen 
4. The Plastolit-Binder of Basel 
5. The Andro-Binder of Kopenhagen. 


Aro should have gotten in touch right after the end of the 
war with the companies in order to protect its patent 
rights. It not only didn’t do that, but it didn’t even pay 
the patent fees which have been paid only until 1943 or 
1944. Aro therefore deserted the Western companies in 
their time of need without helping them and without mov- 
ing a finger. Therefore those companies decided to do it 
alone. 


page 8: The turnover in France was: 


1946 French frances 8 293 000.— 
1947 we “ 11 229 000.— 
1948 6 sc 5 631 000.— 


Total 1946-1948 25 153 000.— 


In the year 1949 the French production netted approxi- 
mately 60 000 square meters. 


Belgium 


The annual production is said to be approximately 80- 
90 000 square meters. Sales are made to Holland, Belgium 
and Luxembourg and—as much as possible—was exported. 
The prices in Belgium are 72 Belgium franes per square 
meter but were reduced to 56 Belgian francs per square 
meter. 


England 


In England the production is approximately 300000- 
400 000 square yards, which is the equivalent of a produc- 
tion of approximately 270,000-360,000 square meters. The 
English price list was handed over to me. The prices are 
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said to be approximately 4 Schillings, which is the equiv- 
alent of DM 2.30 per sq. meter. 


Page?7: 


I stated in the course of the meeting that Aro didn’t 
think much of ETAE because ETAE has pushed Aro out 
of the market and Aro had a considerable loss. This was 
categorically denied by all the gentlemen. Aro had made 
available to ETAE some time ago Swiss francs 3, 5 = 
French francs 3, 35 and received, therefore, 3,417 French 
francs. This amount was available six months ago to Aro. 
At the same time the exchange rate was 60 French francs 
and 1 Swiss franc. The sum would therefore have 
amounted to 2.68 Swiss francs. If Aro had accepted the 
money at that time, they would have made a profit of more 
than 35%. Furthermore, Aro would have received inter- 
est for six months after Aro had deposited that money. 
After numerous requests to act and to finally do something 
with the money, 5.2 was transferred in November to Mr. 


Kopf and the rest was to be transferred in December. If 
these facts are true, it would not be correct to state that 
Aro, as it was stated to me, received from ETAE just 
peanuts for the help which they once gave them. I should 
appreciate it if this matter will be checked some time. 


Page 8: 
Conclusion 


I believe that the foregoing solution is the best which we 
can get in the whole matter now. If Aro would have done 
four years ago the necessary, it would have been possible 
to demand the royalties and to get them. That amount 
for the years preceding comes to approximately 5.6 DM. 


I don’t think I have to tell, the way I look at the matter, 
that the legal memorandum was of decisive importance. 
In considering what we lost, I am not satisfied with those 
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results. But I believe we cannot do much better as the 
situation now stands. 


Negotiations on November 29, 1949 in Brussels with 
Messrs. Trachet and Coales. (Original with Carlo von 
Wedekind) 


January 12, 1950 


D’c Ex. 27-A for Id. 
January 4, 1949 


Mr. Carlo von Wedekind Zirich 
Mr. Oskar von Wedekind 
Casa Margiana  Ascona 
Arobiga 
Gentlemen: 


Enclosed is a copy of my letter of today to Mr. Carl- 
Ludwig Wedekind. He was kind enough to answer me in 
detail. I hope that he lets you have a copy of his letter. 
I should appreciate it if I could discuss the matter with 
you. 

Best wishes, 


(s) CaK 


D’s Ex. 28-A for Id. 
January 26, 1949 


Messrs. Carlo von Wedekind Zirich 
Oskar von Wedekind Ascona 
Gentlemen: 


Enclosed are two copies of my letter to Mr. Ludwig 
Wedekind of January 25/26. 


Best wishes 
(s) K 
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D’s Ex. 30-A 
February 12, 1949 


Mr. Carlo von Wedekind 
Hotel Glockenhof Zurich 


A/ck 
AROBIGA-CHEMIEPRODUKTE GmbH 


In this matter I enclose a copy of today’s letter of 
Arosica to Mr. Ludwig Wedekind in Bergneustadt; with 
regard to my trip to Paris next week to meet Mr. Trachet I 
believe we shall have to talk with Mr. von Steiger. 


Best wishes, 
(s) K 


D’s Ex. 35-A 
July 25, 1949 


Mr. Carlo von Wedekind 
Glockenhof Zorich 


A/ck 
Dear Mr. von Wedekind, 


The contract Arobiga—Gysin may be cancelled at the 
end of the year with three months’ notice. 


Best regards 
(s) CaK 
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D’s Ex. 36-A 
August 4, 1949 


Mr. Carlo von Wedekind 
Glockenhof 
Zurich 

Dear Mr. von Wedekind, 


I have just had a telephone conversation with Mr. 
Trachet. He advised me that a registered letter from 
Brussels is on its way, which we have not yet received. 

He told me formally that he would see no purpose in 
having a meeting as long as offers are made from Berg- 
neustadt to Belgium, Luxembourg, ete. First he must 
have the formal assurance that that will stop. Mr. Coales 
would have the same opinion. 

Best wishes, 


Ch, Kopf 
by [init.] H 


D’s Ex. 37-A 
August 27, 1949 


Mr. Carlo von Wedekind 
Hotel Glockenhof 
Zurich. 

Near Mr. von Wedekind: 


Unfortunately I could not reach you on Thursday. Dr. 
von Aesch telephoned and asked for the tax files for the 
years 1946/47/48. I don’t find them here, perhaps they 
are locked up. I sent him the annual balance for 1947. 
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I ask you to kindly send those files to Dr. von Aesch if 
you should have them in your possession. Our office is 
closed August 29, to September 3. 

Best regards, 


Ch. Kopf 
by Linit.] H 


D‘s Ex. 38-A 
October 13, 1949 
Mr. Carlo von Wedekind 


Haus Sunnegarte 
Davos-Platz 


Dear Mr. von Wedekind, 
Re: Investment in Paris 


When the Notice of Cancellation from Tranchet of Sep- 
tember 13, 1949 was received, I advised you that we should 
not take a chance on having the money deposited with 
Caisse Des Depots Er Consicnations because it would then 
be lost. 


It was then my intention to pay either Swiss francs or 
dollars or government bonds 1947 which were at a high 
rate of exchange, but you desired to postpone the matter. 


I should like to advise you that I reject any responsi- 
bility for the further development in this matter if you do 
not authorize me immediately to act as trustee, as well as 
give me detailed instructions. 


Best wishes, 


Ch. Kopf 
by [init.] H 
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D’s Ex. 39-A 
Office Zirich, Rennweg 29 
November 16, 1949 
Ziérich 
Mr. Carlo von Wedekind 
Hotel Glockenhof 
Dear Mr. von Wedekind, 


In reply to your inquiry of today over the telephone we 
submit to you herewith a copy of the letter of October 7, 
1949 of the Bureau International pour la Protection Indus- 
trielle in the matter of the trademark Denso. 


This matter, among others, needs to be further discussed 
for quite some time, but you wouldn't have time to do it. 


Looking forward to your further information, we remain 
Respectfully 


Arosica A.-G. 
(s) Ca. Korr 


D’s Ex. 40-A 
December 23, 1949 . 


Mr. Carlo von Wedekind 
Hotel Glockenhof 


Zirich 
A/ck 


Dear Mr. von Wedekind: 


With many thanks I return herewith the letters and 
copies you left with me tonight: 


Letter from Mr, C.-L. Wedekind to you dated Dec. 2 
re Arobiga-Trachet 
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ditto, dated Nov. 22, plus copies of his letter to Anton 
Eichler, Vienna, and letter from Mr. Horst von Hennig 
to you dated November 27. 


As you correctly foresaw, I am not able to work on this 
correspondence to night because the statements received in 
the letter from Mr. C.-L. Wedekind of December 2 need 
thorough examination, for which I ask to be given time 
to do after the holidays. In the meantime, I wish you bon 
voyage and happy holidays. 


Best wishes, 
[init.] K 


D’s Ex. 41-A 
January 4, 1950 


Mr. Carlo von Wedekind 
Hotel Glockenhof 
Zirich 
CK/ih 
Dear Mr. von Wedekind, 


Enclosed is a letter of Mr. Ludwig Wedekind dated Decem- 
ber 31, 1949 and my answer of today to Chemieprodukte. 


Would it be possible for you to let us have the letter of 
confirmation of Mr. Trachet so that we may have a copy 
of it for our files. 


Enclosed is a copy of the loan agreement. 
Kindest regards, 


Cu. Korr 
by [init.] G. H. 
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D’s Ex. 42-A 
January 13, 1950 

Mr. Carlo von Wedekind 

Hotel Glockenhof 

Zirich 
Dear Mr. von Wedekind: 
I send you herewith a letter having to do with the meet- 
ings among Messrs. Coales, Duval, Wedekind and Trachet 
of November 30 and January 12, 1949. The letter is dated 
December 2, 1949, and is addressed to you. 


With kindest regards 


Cu. Korr 
by [init.] G. H. 


D’s Ex. 43-A 
February 23, 1950 


Messrs. von Wedekind 
Hotel Glockenhof 
Zirich 
ih 
Gentlemen: 

Dr. David informed me over the telephone just now 
that the meeting with Mr. Gysin can take place tomarrow, 
Friday, in his office, at 8:30. Unfortunately it is not pos- 
sible for me to participate, but, after all, it is not absolutely 
necessary that I be present at this meeting. 


I wish you success, and remain 
with best wishes 


Cu. Korr 
by [init.] G. H. 
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D‘s Ex. 44-A 
Office Zurich, Rennweg 29 
March 9, 1950 
Zirich 
Mr. Carlo von Wedekind 


Dear Mr. von Wedekind, 


Matter Gysin Dr. David, whom I saw today, did not re- 
ceive any further information from Mr. Gysin. 


I therefore make the following concrete proposals: 


1.I don’t recommend that you drop Gysin and get in 
touch with another company. It is therefore necessary 
to write to Dr. David formally whether or not Mr. 
Gysin is prepared to entertain the idea of participa- 
tion. 


Needless to say, we must ourselves know the nature 
of the participation. 


2. If Gysin’s answer should be negative, we should im- 
mediately decide what to do further. 


a. Shall we continue the present relationship with 
Gysin, in other words, shall we renew the contract? 


b. Shall we contact a new company? 


c. It doesn’t look impossible to find for Chemieprodukte 
a representative in Switzerland, but we are afraid 
that this might not be very interesting financially. 


We would like to settle at least the questions raised above 
without delay. 


A few other problems must be solved, to which I have 
previously referred. The outline which you previously 
handed to me on March 7 states that Arobiga should make 
available the protected name Denso. At present it cannot 


do so because it does not own it. We must therefore try 
to transfer in the way I suggested—via Munich. 


May I request your report as soon as possible. 
With kind regards 


AROBIGA 
[init.] K 


D’s Ex. 45-A 


Office Ztrich 
Rennweg 29 March 22, 1950 


Mr. Carlo von Wedekind 
Hotel Glockenhof 
Zirich 


Re: Matter of Gysin 


My conversation with Dr. David today had the following 
result: 


1.Mr. Gysin is not interested in a participation of 
Chemieprodukte—Arobiga in his company. 


. He does not generally reject further cooperation; but 
he would like to have concrete proposals as to what 
new formulaes, patents, receipts will be presented to 
him, in which connection it must be pointed out that 
Arobiga was obligated under the old contract to offer 
him the new formulaes as far as they were developed 
during the period the present contract was running. 
An extension of the contract is only possible if Chemie- 
produkte—Arobiga can really offer new formulaes. 


3. It is also possible that the present agreement might 
be continued, but—in the opinion of Mr. Gysin—a 
higher amount than the present one would be out of 
the question. 
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4. If the contract should not be renewed (after Jan. 1, 
1951), Mr. Gysin naturally would not interrupt his 
production but would continue under his old firm or, 
if necessary, under a new trademark. 


We should appreciate it very much if you would let us 
know as soon as possible what you think about this matter 
so that we can explore the possibilities offered to us. 


With best wishes 


Axrosica A.-G. 
By (s) G. Hevsercer 


D’s Ex. 48-A 


January 11, 1950 
Zorich Rennweg 29 


Chemieprodukte G.m.b.H. 


Kolner Strasse 158a 
Bergneustadt Rhild. 


Dear Mr. Wedekind, 


We confirm to you our letter of January 4. Mr. Carlo 
von Wedekind advised us today that you might come in the 
second half of this month to Switzerland, and we think it 
best, as things stand now, that we definitely settle the 
matter of PLA on this occasion. In case your trip should 
be delayed, it would be advisable for you to let us know 
by letter what should be aimed for in a contract with PLA. 


In the second paragraph of your letter of December 31, 
1949 you mention a sample of a contract. Mr. Carlo von 
Wedekind handed to us today a copy of your letter of 
November 22, 1949, addressed to Anton Lichen, [sic] 
Vienna. In this letter Aropica is mentioned as the owner 
of the patent; but so far as the contractual obligations are 
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concerned: for the royalties only Chemieprodukte is men- 
tioned. It is therefore necessary that the relationship be- 
tween Chemieprodukte and Arobiga stand on a clear legal 
and contractual basis. Perhaps you have already made 
binding agreements concerning the contract with PLA since 
you mention that you have already prepared everything. 
The difficult situation demands, in any case, thoroughly 
prepared discussions to avoid difficulties such as we had 
recently. 


We should be very happy if we would soon have the 
pleasure of welcoming you here and ask that you give us 
the time of your arrival as soon as possible. 


With best wishes, 
Asosica AG. 
[initials] @.H. 


D’s Ex. 49-A 
Ascona, March 16, 1950 


Mr. Charles Kopf 
Zirich. 
Rennweg 29. 


Dear Mr. Kopf, 


With reference to your letter of March 9 in which you 
state Dr. David did not receive any answer from Mr. 
Gysin, we fully agree with you that we must now demand 
a decision cither positive or negative in order not to delay 
the matter further and to weaken our position. 


If we do not act now, Gysin accomplishes what he wants 
to, i.e, he can slowly transfer the business to another 
name. We also agree with your proposal to write to Dr. 
David again officially, and it might be best if Arobiga uses 
the outline recently submitted to you by our adviser, Mr. 
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L. W. and that the contents are presented in a form that 
you will be responsible for. The letter of Chemieprodukte 
K.G. of November 1, 1949, which you find as enclosure, 
leaves the company a free hand to come to a separate 
agreement with Mr. Gysin. 


If you do not receive a satisfactory answer from Dr. 
David within a reasonable time, let us say until the end of 
the month, we will consider it right for us to visit together 
a company that looks interesting to us. 

I expect to be in Zurich on Monday afternoon and we can 
then agree when we will meet in order to discuss Dr. von 
Steiger’s friendly letter of the 11th and his draft. 

In the meantime 

With best wishes 


(s) C.v. WEDEKIND. 


United States Court of Appeals 


For tHe Disrrictr or Couvasra Circvuir 


No. 16,199 


Horst von Hewnie, Ancillary Executor of the Estate of 
Carlo von Wedekind; Deceased, 
Appellant, 


Vv. 


Rosert F, Kennepy, Attorney General of the United States 
as Successor to the Alien Property Custodian, 
Appellee, 


Appeal from the United States District Court for the 
District of Columbia 


J: AMES H. Mayy 
Joux W. Peute, 
Attorneys for Appellant. 


Deals 
Of Counsel: United ‘States Court of Appe 
For the 5 
Peuir, Many, Rremer & Luxrorp | | aeeneta Circuit 
a District of © 


1210-18th Street, N.W. me 
Washington 6, D.C. FILED MAR - 6 1961 


STATEMENT OF QUESTION PRESENTED 


Whether a person resident within Switzerland, a neutral 
' eountry, is to be considered an enemy within the meaning 
' of Section 2(a) of the Trading with the Enemy Act by 
| virtue of ‘‘doing business within’? enemy territory (Italy) 
on the basis of the following facts: 


He owned a 50 per cent interest in an Italian Company 
organized under Italian law as a societa in nome collet- 
tivo which engaged in a retail business in Sicily. Some six 
| years prior to the United States entry into the war, he, 
: representing the Italian Company, executed a power of 
attorney empowering the manager to run the company. 
This power of attorney remained in effect while the United 
States and Italy were at war. From the entry of the United 
States in the war until the end he received at least two 
letters from the manager of the Italian Company and he, 
himself, perhaps wrote a few. The letters which he re- 
' ceived gave general reports on the company and there is 
| no evidence that during the war or even in the five years 
prior thereto he exercised supervision over the company. 
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United States Court of Appeals 


For tHe District or CotumsBia Circuit 


No. 16,199 


Horst von Hennic, Ancillary Executor of the Estate of 
Carlo von Wedekind, Deceased, 
Appellant, 
v. 


Rosert F. Kennepy, Attorney General of the United States 
as Successor to the Alien Property Custodian, 


Appellee. 


Appeal from the United States District Court for the 
District cf Columbia 


JURISDICTIONAL STATEMENT 


This is an action for the return of property vested by 
the Alien Property Custodian (JA 10). The original plain- 
tiff (now deceased), a resident of Switzerland, asserted 
his right, title and interest in and to the vested property 
by an amended complaint filed in the United States Dis- 
trict Court for the District of Columbia on May 22, 1956 
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(JA 10). The defendant’s answer was filed August 20, 
1956 (JA 26). The issue of eligibility to maintain the ac- 
tion was separated from the issue of ownership for trial 
(JA 28). Jurisdiction of the court below was conferred by 
Section 9(a) of the Trading with the Enemy Act, Act of 
October 6, 1917, 40 Stat. 419, as amended, Tit. 50, U.S.C. 
App. §9(a). Following the trial of the eligibility issue, 
final judgment was entered for the defendant on Novem- 
ber 29, 1960 (JA 47). A Notice of Appeal was duly filed on 
December 27, 1960 (JA 48). The jurisdiction of this Hon- 
orable Court is invoked under 62 Stat. 929, as amended, 
65 Stat. 726, 72 Stat. 348, U.S.C., Title 28, § 1291. 


STATEMENT OF CASE 
The Vestings and the Proceedings Below 


This is an action under Section 9(a) to recover property 
vested by the Alien Property Custodian and aggregating 
around $1,100,000 in value. 


Most of the property in question represents the proceeds 
of 5,000 shares of stock of Empire State Properties and 
Trading Corporation, a corporation organized under the 
laws of the State of New York but now liquidated. All of 
the property which this action seeks to have returned was 
vested by the Alien Property Custodian, not as the prop- 
erty of Carlo von Wedekind, the original plaintiff, now 
deceased, but as the property of Oscar von Wedekind and 
Jula von Knorr, brother and sister of the original plain- 
tiff and both admittedly residents of Germany at the time 
of vesting and therefore enemies within the meaning of 
the Trading with the Enemy Act, as amended (JA 13-25). 
This action was instituted by the original plaintiff, Carlo 
von Wedekind, and asserts that he, and not his brother 
and sister, was the owner of the property claimed on the 
dates of vesting (JA 10). 


After the original plaintiff, Carlo von Wedekind, and 
his successors in interest had produced some 14,000 doen- 
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ments in response to defendant’s production requests and 
after nine depositions had been taken in Europe, defendant 
moved for summary judgment on the ground that the origi- 
nal plaintiff was an enemy by virtue of having been resi- 
dent (in Switzerland) (JA 29) outside the United States 
but having done business within enemy territory during 
the war (JA 7). That motion was denied (JA 27). Appellee 
subsequently moved with the appellant’s consent to sep- 
arate the so-called ‘‘doing business’’ issue from the issue 
of the ownership of the property and to expedite that issue 
for trial (JA 28). After the trial of the so-called ‘‘doing 
business’’ issue, the District Court concluded that, because 
of the relationship between the original plaintiff and the 
firm, Carlo Wedekind & Co., located in Palermo, Sicily, 
he was, during a part of the time the United States and 
Italy were at war, doing business within Italy and was 
therefore ineligible to maintain this action. Accordingly, 
the court below dismissed the action on its merits (JA 44- 
47, 48) and this appeal followed (JA 48). 


Carlo von Wedekind 


Carlo von Wedekind (hereinafter ‘‘Carlo’’), the origi- 
nal plaintiff, was born in Palermo, Sicily, in 1880 of Ger- 
man parents and subsequently elected to become a Ger- 
man citizen. He never resided in Germany but resided in 
Switzerland from around 1929 until his death on August 
5, 1957 (JA 29).? 


Carlo Wedekind & Co. 


The firm, Carlo Wedekind & Co. (hereinafter the ‘‘Italian 
Company’’), located in Palermo, Sicily, was originally 
founded in 1829, by and named after Carlo’s grandfather 
(JA 30), who at his death left it to Carlo’s father and who 


*Carlo’s heirs under the terms of his will are his daughter, an Ameri- 
can citizen and resident, and his son, an incompetent resident in Switzer- 
land. 
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in turn at his death left it to his children. Subsequently, 
and during the period in question, it was owned 50% by 
Carlo and 50% by his brother, Oscar von Wedekind (JA 
132), a German citizen and resident. The firm at the time in 
question was a small one, having five employees in addition 
to its manager and a consultant (JA 53). It dealt in radios, 
refrigerators, pumps, wine presses and citrous fruits. Dur- 
ing World War I, because it was owned by German nation- 
als, it was sequestered and subsequently returned but it 
never really recovered into a profitable enterprise (JA 65). 
In 1930 most of the employees were dismissed and the firm 
carried on along modest lines (JA 53). Carlo and his brother 
did not maintain the firm for profit but, according to all the 
testimony, maintained it in memory of their grandfather, its 
founder (JA 53). During World War II the firm was eventu- 
ally liquidated and, as a result of the liquidation, Cario and 
his brother each received the lire equivalent of about $500 
(JA 66, 67). 


The vested assets were never owned by the Italian Com- 
pany, nor did that company at any time have any connec- 
tion with or relation to those assets, and appellee does not 
assert otherwise. Nevertheless, appellee insists that the 
American fortune of Carlo be confiscated because of his 
relationship with this insignificant Sicilian retail business. 


At all material times herein, the Italian Company was a 
form of business organization under Italian law known as 
a societa in nome collettivo (JA 30, 39). The testimony of 
experts on Italian law at the trial below showed this form 
of business organization to have some characteristics of 
an American corporation and some characteristics of an 
American partnership. While appellant contended that the 
activities of Carlo insofar as concerned the Italian Com- 
pany were not sufficient to constitute his ‘‘doing business’? 
within the meaning of the Trading with the Enemy Act, as 
amended, and moreover, that the activities of that com- 
pany were not attributable to Carlo, the court below deter- 
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mined ‘‘that the original plaintiff, Carlo von Wedekind, 
was carrying on business in Italy through Carlo Wedekind 
& Company’? (JA 44) and was ‘‘of the opinion that an 
association, such as has been described, is analogous to a 
general partnership under American law, rather than to a 
corporation’’ (JA 44). That opinion was based primarily 
on the lack of ‘‘the most vital indicia of a corporation, 
namely, freedom from liability for its debts on the part of 
individual members’’ (JA 44). 


Carlo’s Contact with the Italian Company During the Time When 
the United States and Italy Were Engaged in Active Armed 
Hostilities, Le., Beginning December 11, 1941 


In 1935, years before the war, Carlo gave a power of at- 
torney to Arturo Mueller, a long time employee of the 
Italian Company, to run the company (JA 52, 189) in mat- 
ters connected with its trade (JA 62). The power of at- 
torney was not a personal power of attorney and it did not 


authorize Mueller to act for Carlo personally or to sign his 
name. The power explicitly stated that it was given by 
Carlo acting ‘‘as representing the company, Carlo Wedekind 
& Co’’ (JA 189). Dr. Sella, an Italian law expert who ap- 
peared at the trial for appellant, testified that under the 
circumstances this was the act of the Italian Company (JA 
88). 

The court below found that ‘‘from time to time Arturo 
Mueller reported to the original plaintiff and conferred with 
him concerning the affairs of the company, asking for his 
advice and directions’’ and the court also stated in its oral 
opinion that ‘‘the activities of which [the Italian Company] 
were continuously supervised by him [Carlo]’’ (JA 44, 45). 
While prior to the war Carlo visited Italy (at the most 
once a year (JA 132)) and, among other things, conferred 
during these visits with Mueller, after the outbreak of war 
in Europe until after the end of hostilities, he was never 
present in Italy (JA 31, 64). He had no personal contact 
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with Mueller after the United States entered the war. Such 
personal contact as he had with Mueller during those years 
immediately prior to the United States entry into the war 
consisted of a single conference in 1940 when Mueller 
visited his mother in Germany and on his return to Sicily 
stopped off between trains for two hours in Switzerland 
during which time he visited with Carlo (JA 54, 55, 69, 
175). In addition to that, Carlo’s contact with Mueller con- 
sisted of two letters from Mueller to Carlo written during 
the period when the United States and Italy were at war, 
four letters written by Mueller to Carlo prior to the United 
States entry into the war and dated January 2, 1936 (JA 
164), May 18, 1940 (JA 168), October 10, 1940 (JA 170) 
and June 3, 1941 (JA 176), and one letter dated June 12, 
1941 (JA 177) from Carlo to Mueller. 


This sporadic correspondence from Mueller consists 
mostly of summary reports on the business. There are but 
two letters in the record from Mueller to Carlo during the 
critical period, z.e., December 11, 1941, until the end of 


hostilities with Italy. The first of these, August 17, 1942 
(JA 179), complains principally about the state of business, 
that an employee has been drafted, and requests permis- 
sion for Mueller to visit Carlo. The letter of July 12, 1943 
(JA 181), shows the company to be practically out of busi- 
ness, if not out altogether, that Mueller, the manager, is 
away from Palermo in a hospital in Rome and he reports 
that merchandise and furnishings of the Italian Company 
have been sent away from Palermo for safekeeping. He 
answers certain inquiries of Carlo but these have to do with 
personal matters such as the care of the family graves in 
Rome, whether the sister of an old employee is receiving 
her pension and confirming that remittances to an indigent 
uncle of Carlo’s have been stopped because of the uncle’s 
death. It is clear from the letter that there is no one in 
Palermo authorized to sign on behalf of the firm or to con- 
duct its affairs. Mueller requested Carlo to give a power of 
attorney to another employee for that purpose but that was 
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never done (JA 57). Although one of the two letters from 
Mueller to Carlo refers to two letters written by Carlo to 
Mueller during the critical period (JA 181), the inference, 
if any can be drawn from Mueller’s letter referring to them, 
is that Carlo’s letters were personal in nature (JA 183, 
184). In any event, no letters from Carlo to Mueller or any- 
one else in Carlo Wedekind & Co. written during the criti- 
eal period were produced at the trial. 


The correspondence before the war shows no pattern of 
supervision of the business by Carlo. In the correspondence 
there are a few, but very few, requests for advice and com- 
ments. Such requests as were made of Carlo were for him 
to take action and had nothing to do with policy making 
decisions and were more of the errand boy type of action, 
such as conferring with Swiss customers to straighten out 
spoilage deductions, ete. (JA 178). The record is clear 
that Carlo knew nothing about the business other than 
what Mueller told him (JA 64). Mueller testified that he 
never consulted Carlo on business transactions because 
Carlo knew little or nothing about the business. Carlo never 
gave directions (JA 64, 67). When he communicated with 
Mueller, it was not to give directions (JA 69). On one oec- 
easion, he asked whether he should try to find employees 
(JA 55) or ascertain the status of a claim (JA 178) but the 
record does not show his doing anything. Mueller would not 
let him find an employee replacement because he wanted to 
do this himself (JA 55). When Carlo was asked by Mueller 
to give a financial guarantee to the bank on behalf of the 
firm, he did not do it (JA 69). When Mueller left Sicily 
and asked Carlo to appoint a substitute manager, Carlo 
did not do it. In fact, he did not even respond, leaving the 
business without a manager (JA 57). Mueller testified that 
he sent Carlo annual balance sheets of the company but 
that Carlo never reacted to them (JA 67). 


Many of the factual situations could undoubtedly have 
been clarified by the testimony of Carlo, the original plain- 
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tiff, but unfortunately he died before his deposition was 
taken. 
STATUTES INVOLVED 


Pertinent sections of the Trading with the Enemy Act, as 
amended (40 Stat. 411, 50 U.S.C. App. §1 et. seq.) are set 
forth in the Supplement to this brief, infra, pp. 32-33. 


STATEMENT OF POINTS 


1. The District Court erred in holding Carlo to have been 
an enemy within the meaning of Section 2(a) of the Trading 
with the Enemy Act, as amended, on the ground that during 
the critical period he was doing business in enemy terri- 
tory, to wit, Italy, and therefore ineligible to maintain the 
subject action under Section 9(a) of the Trading with the 
Enemy Act, as amended. 


2. The District Court erred in holding that on the basis 
of the minimal contacts which Carlo had with the Italian 
Company he was ‘‘doing business within’’ Italy through 


that company. 


3. The District Court erred in holding that the Italian 
Company, organized as a societa in nome collettivo ‘un- 
der Italian law, was to be equated with a general partner- 
ship under American law and that its acts were attributable 
to Carlo. 


4. The District Court erred in holding that the giving of 
a power of attorney in 1935 to Arturo Mueller to manage 
the affairs of the Italian Company by Carlo was the latter’s 
personal act as distinguished from the act of the Italian 
Company and, accordingly, that actions taken by Arturo 
Mueller after December 11, 1941, were attributable to Carlo 
personally. 

5. The District Court erred in failing to distinguish on 


the evidence before it between acts which occurred during 
the critical period and acts which occurred before that 
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period and in finding that the activities of the Italian Com- 
pany were continuously supervised by Carlo. 


SUMMARY OF ARGUMENT 


This case involves a determination of what is required for 
an individual resident within a neutral country (Switzer- 
land) to lose his neutral status and become an enemy by 
‘doing business within’’ enemy territory and thus subject 
his American property to confiscation. The Supreme Court 
has not directly passed upon the point but has stated that 
the connection must be ‘‘substantial, not transitory or 
casual’’.* Looking at the precedents, of which there are only 
four, it is clear that the activity of Carlo, the original plain- 
tiff, could not amount to ‘‘doing business within’? enemy 
territory. 


Carlo inherited a 50% interest in a small family retail 
firm in Sicily, organized as a societa in nome collettivo 
(societa). Once profitable in a minor way, it had by World 
War II long since ceased to be anything more than a margi- 
nal establishment, continued only in memory of an ancestor. 
Five years before the war Carlo, representing the com- 
pany, gave the manager a power of attorney to run the 
firm. Carlo received only sporadic reports on the company. 
During the critical war years he received but two letters 
from the manager and perhaps wrote one or so to the man- 
ager. Even in the five-year period prior to the war there is 
no pattern of supervision of the Italian Company by Carlo. 


Appellant maintains that Carlo’s activity was minimal 
and cannot constitute that ‘‘substantial connection’ re- 
quired to change a neutral to enemy and thus support con- 
fiscation. 


The Act by its terms permits a neutral to ‘‘trade’’ with 
enemy territory. A neutral’s contact with enemy territory 
can make him an enemy only if he exceeds the limits per- 


* Guessefeldt Vv. McGrath, 342 U.S. 308, 312; 96 L. Ed. 344, 346, 72 
S.Ct. 338 (1952). 
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mitted by ‘‘trade’’ and engages in ‘‘doing business within’’ 
such territory. 


The phrase ‘‘doing business within’’ was intended by the 
Congress primarily to apply to corporations. The test as 
shown by the legislative history is whether the corporation 
had a branch or agency in the area or was engaged in suffi- 
cient activity to warrant an inference of its presence within 
the jurisdiction. In other words, ‘‘doing business within’’ 
incorporated the ‘‘due process’’ test applicable to a corpo- 
ration. Applying such tests or drawing analogies therefrom 
shows Carlo not to have been ‘‘doing business within’’ Italy. 


Finally, the District Court erred in finding the Societa 
to be analogous to a general partnership. The Societa by 
Italian law had sufficient characteristics of a corporation 
that it should have been treated as one. If treated as a cor- 
poration or analogous thereto, Carlo’s position was that of 
a stockholder and the Societa’s acts should not be at- 
tributable to him to work confiscation. 


The lower court, in straining to uphold the confiscation, 
rendered a decision contrary to the precedents, contrary to 
the meaning of the phrase ‘‘doing business within’’ as 
indicated by the legislative history and counter to the guide- 
posts laid down by the Supreme Court. The Supreme Court 
has said that confiscation is not easily assumed and its deci- 
sions have shown an inclination to depart from normal legal 
concepts to avoid confiscation. The lower court did the 
reverse. 


In any event, given the lack of activity on Carlo’s part, 
he was basically merely an investor. Attributing the activi- 
ties of the ‘‘investment”’ to the investor for the purpose of 
confiscating assets bearing no relation to the ‘‘investment’’ 
should not turn upon the form in which the investment is 
made. Carlo’s participation in the Italian Company (Soci- 
eta) was at most an investment and could not constitute 
his ‘‘doing business within’? the country in which the in- 
vestment happened to be located. 
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ARGUMENT 
INTRODUCTION 


This case concerns only whether Carlo was an enemy by 
reason of residing outside the United States and ‘‘doing 
business within’’ enemy territory. There is no question of 
residence involved since Carlo was at all times a resident 
of Switzerland and it has not been alleged or claimed that 
Carlo was in any manner an enemy agent. While Carlo was 
a German citizen, under the Act he is to be treated like any 
other resident of Switzerland of any nationality. 


This case deals with the question of confiscation. The 
government seeks to confiscate approximately $1,100,000 of 
property in the United States on the ground that Carlo was 
doing business within enemy territory. It is well to keep in 
mind that the Supreme Court has admonished that ‘‘con- 
fiscation is not easily to be assumed.’’* In this connection 
it must also be borne in mind that the assets in question 
were not vested on the ground that Carlo was ‘‘doing busi- 
ness within’’ enemy territory but on the ground that they be- 
longed, not to Carlo, but to his brother and sister, admittedly 
German residents and therefore enemies. Late in the day, 
after Carlo’s claim of ownership, the government raised the 
issue of doing business, alleging that Carlo’s activity was 
such as to make him an enemy and hence ineligible to main- 
tain this action. 


As the Supreme Court has observed: 


‘“‘The concern of the Trading with the Enemy Act is 
with problems at once complicated and far-reaching 
in their repercussions. Instead of a carefully matured 
enactment, the legislation was a makeshift patchwork. 
Such legislation strongly counsels against literalness 
of application. It favors a wise latitude of construction 
in enforcing its purposes.’’ * 


* Guessefeldt v. McGrath, supra, pp. 308, 319. 
* Guessefeldt v. McGrath, supra, p. 319. 
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Insofar as appellant is able to ascertain, the phrase ‘‘do- 
ing business within’’ enemy territory has not been inter- 
preted by any Circuit Court of Appeals and has been men- 
tioned only in passing by the Supreme Court. Appellant’s 
argument is an attempt to analyze the meaning of this term 
in the light of such precedents as are available, the wording 
of the Act, its legislative history, and in the light of reason. 


L 


On the Basis of Precedents Dealing with the Meaning of “Doing 
Business Within” Enemy Territory, Carlo Could Not Be 
Classified as an “Enemy”. 


In the 43 years since the enactment of the Trading with 
the Enemy Act there appear to have been only four cases 
with direct holdings on the meaning of ‘‘doing business 
within’? enemy territory. While the Supreme Court has 
not directly passed upon that phrase, it has, nevertheless, 
given some indication of the meaning to be attached to that 
language. Mr. Justice Frankfurter, writing the majority 
opinion in Guessefeldt v. McGrath, supra, referred to the 
legislative history concerning that phrase in aid of his 
interpretation of ‘‘resident within’’, and stated with refer- 
ence to the Senate Report on the original Trading with the 
Enemy Act: 


“According to the report that [the term ‘‘doing busi- 
ness within such territory’’] meant ‘having a branch or 
agency actively conducting business within that coun- 
try’. S. Rep. No. 111, 65th Cong., 1st Sess. 4. That is to 
say, not ‘domiciled’ in enemy territory by American 
corporation law standards, but having a substantial, 
not casual or transitory connection with it”’ (p. 312). 


It is difficult to see how Carlo, on the basis of two letters 
which he received and perhaps two letters or so which he 


*There may have been others in which the fact of “doing business 
within” enemy territory was undisputed, e.g., Swiss National Insurance 
Co. Vv. Miller, 267 U.S. 42, 69 L.Ed. 504, 45 S.Ct. 213 (1925). 
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may have written and who owned a 50% interest in a 
moribund retail business which he had inherited (and which 
was maintained in memory of his grandfather and not for 
profit) had a substantial connection with enemy territory. 


The cases which have directly passed on the meaning of 
‘‘doing business within’’ enemy territory are Compagnie 
Internationale des Produits Alimentaires v. Sutherland, 
Equity No. 42, 058 (Sp.Ct. D.C. 1928), Uebersee Finanz- 
Korporation v. Clark, 82 F. Supp. 602 (D.D.C. 1949), aff’d, 
89 App. D.C. 167, 196 F.2d 557 (D.C. Cir. 1951) ; Uebersee 
Finanz-Korporation, Fritz von Opel, Intervener-Plaintiff, 
v. Brownell, 133 F. Supp. 615 (D.D.C. 1955), aff’d, 100 App. 
D.C. 341, 244 F.2d 789 (D.C. Cir. 1957); and Rusche v. 
Brownell, 136 F. Supp. 835 (D.D.C. 1955), aff’d, 100 App. 
D.C. 334, 244 F.2d 782 (D.C. Cir. 1957).° A mere recital of 
the facts of these cases shows that the decision below goes 
far beyond the scope of the phrase ‘‘doing business within” 
enemy territory as applied and limited in these cases. These 
cases hold that in order to constitute ‘‘doing business 
within’’ enemy territory, substantial personal or corporate 
activity within enemy territory must be shown. It is sig- 
nificant that in each of them the Court explicitly found that 
the activities in question were in aid of the enemy war 
effort. Contrast Carlo’s situation: There is no showing that 
anything he did could aid, or was intended to aid, the enemy 
war effort. 


Of the above cases the earliest, and in many ways the 
most illuminating is the unreported decision of the then 
Supreme Court of the District of Columbia in the Com- 
pagnie Internationale des Produits Alimentaires v. Suther- 
land, supra. In that case it was held that plaintiff, a Swiss 
(neutral) holding company, was not ‘‘doing business with- 


*In the ensuing text, Rusche v. Brownell is not discussed as it is 
thought it would not illuminate the instant situation since Rusche was 
so clearly an enemy on all grounds, viz., residence, enemy agent, and 
“doing business within” enemy territory. 
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in’’ enemy territory although it held the stock of numerous 
corporations organized and operating in Germany and Aus- 
tria; voted its stock in those companies at stockholders 
meetings; received dividends from them; employed in- 
specting directors to visit such companies and report on 
their affairs; and in general exercised fully control of 
such companies. In granting judgment for the plaintiff, not- 
withstanding these facts, Judge Jennings Bailey squarely 
held that the phrase ‘‘doing business within’? was to be 
given the meaning accorded it in the decisions of the Su- 
preme Court construing the phrase,’ and on that basis it 
could not be said that the plaintiff was ‘‘doing business 
within’’ enemy territory. His Memorandum Opinion stated: 


“It is clear that Congress in using the words ‘doing 
business’ had in mind the construction placed upon 
them by the Supreme Court and I think the decision of 
that Court in the case of Cannon Manufacturing Com- 
pany v. Cudahy Packing Company is conclusive of this 
case.”’ 


No appeal was taken from Judge Bailey’s decision and the 
government subsequently turned over more than one half 
million dollars worth of property to the plaintiff. 


The next two cases involving enemy status based on 
“¢doing business within’’ enemy territory were the related 
Uebersee cases, supra, both decided by the late Chief Judge 
Laws. In Uebersee Finanz-Korporation A.G. v. Clark, 
supra, defendant urged that the plaintiff had been doing 
business within Hungary. The Court found that the plain- 
tiff corporation owned all the stock in Transdanubia Bauxite 
A.G., a bauxite mining corporation in Hungary which had 
shipped bauxite to Germany both before and apparently 
after the United States entered World War II. It further 
found that Fritz von Opel, who claimed to be the beneficial 
owner of substantially all of plaintiff’s stock, had gone to 
Hungary after the outbreak of war ‘‘to speed up produc- 


7 See p. 23, infra. 


15 


tion in the bauxite mine’’, in response to a German request 
that he do so, which stated: 


“‘You would do meritorious service for the raw mate- 
rial supply of the German aluminum industry and the 
entire war economy of Germany if you would tackle 
with all your energy the resumption of production in 
the mines.”’ 


The Court further found that plaintiff had guaranteed a 
loan to Transdanubia in 1939 and posted collateral in con- 
nection therewith until November 17, 1942. Finally, the 
Court found that, while the plaintiff had control, it had 
not executed it over its subsidiary after December 1941, 
but, on the other hand, neither had it taken affirmative 
steps to sever its relations with Transdanubia so that 
‘‘plaintiff had an interest in and an association with an 
enemy corporation during World War II which apparently 
supplied raw materials to the enemies of the United 
States’’.® 


The Court did not hold that the plaintiff was ‘doing 
business within’? Hungary. On the contrary, it said that the 
described relationship between the plaintiff and its subsidi- 
ary was ‘‘an additional circumstance in this case which 
of itself perhaps would not prevent recovery by plaintiff’? ® 
and relied on that described relationship simply as corrobo- 
ration of the existence of enemy taint in the owners of the 
plaintiff corporation. 


In the second of the above cited Uebersee cases the 


8 82 PF, 2d 602, 606. 
9 82 F. 2d 602, 606. 


10 Uebersee Finanz-Korporation-Fritz von Opel, Intervener-Plaintiff v. 
Brownell, 133 F. Supp. 835 (D.D.C, 1955). For the history of this case 
see; Uebersce Finanz Korporation A.G. v. Clark, supra, which was appealed 
to this court and affirmed on other grounds, Uebersee Finanz Korporation 
AG. v. McGrath, 89 App. D.C. 167, 196 F. 2d 557 (D.C. Cir, 1951). That 
decision was appealed to the Supreme Court which remanded the case (343 
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Court found on substantially the same facts that Fritz von 
Opel personally had been doing business within Hungary. - 
In this case, however, in addition to the above facts the 
Court found :” 


“‘Evidence was received that Fritz von Opel actively 
managed and directed the policies and affairs of Trans- 
danubia. In addition to trips to Hungary between 1935 
and 1939, he appointed a Dr. Salusinszky, of Budapest, 
Hungary, to manage Transdanubia’s affairs and keep 
him informed as to operations and legal matters. After 
the death of Dr. Salusinszky in 1939, upon request von 
Opel gave to a Dr. Timar powers of attorney thereto- 
fore exercised by Dr. Salusinszky in dealing with in- 
divduals as well as public authorities and signing his 
name for Transdanubia. Dr. Timar thereafter acted 
in the same capacity as had Dr. Salusinszky. After an 
agreement with Giulini Bros. in 1940, a joint represent- 
ative was made responsible to the Hungarian Govern- 
ment for the operations.’’ (Emphasis added.) 


Judge Laws, holding that the activities mentioned con- 
stituted doing business within enemy territory, stated: ” 


“‘Contributing to the resources of the enemy through 
supervising and encouraging the production of essen- 
tial war materials in one enemy country, for shipment 
to another enemy country, constitutes the doing of 
business in enemy territory within the meaning of Sec- 
tion 2(a) of the Act. The activities of Dr. Timar as 
agent under powers of attorney given him by Fritz von 
Opel are attributable to the latter. Fritz von Opel’s 
personal participation in spurring the production of 
bauxite after the outbreak of war in Europe, his close 
relation to the activities of Transdanubia, and his 
strong personal interest in the welfare of the corpora- 


—————__ EEE 
U.S. 205, 72 S.Ct. 618, 96 L.Ed. 888) for a determination of von Opel’s 
personal interest in the light of Kaufman v. Societe International, etc., 343 
U.S. 156, 72 S.Ct. 611, 96 L.Ed. 853 (1952). 


11 133 F. Supp. 615, 619. 


12133 F. Supp. 615, 620. 
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tion make his relationship to Transdanubia more direct 
than those of Uebersee and his father in whose interest 
he was acting.’’? (Emphasis added.) 


The District Court’s opinion in the second Uebersee case 
goes furthest in determining what constitutes ‘‘doing busi- 
ness within’’ enemy teritory. Whether this Court thought 
it went too far or whether it thought the result could better 
be justified by finding von Opel an enemy agent, or for 
whatever reason, it, nevertheless, declined to ratify the 
District Court’s holding on the point but observed that, 
‘‘Among other grounds, which we think we need not con- 
sider . . .”’ is the District Court’s finding that von Opel 
was an enemy as a 


‘resident outside the United States and doing business 
in Hungary ...’’ von Opel v. Brownell, 244 F.2d 789, 
791 (D.C. Cir. 1957) 


On analysis, the von Opel case and the instant case have 
little or nothing in common. Whereas von Opel ‘‘actively 
managed and directed the policies and affairs of Trans- 
danubia’’ Carlo did not actively participate in the manage- 
ment of the Italian Company. Mueller, manager of the 
Italian Company, testified that Carlo knew nothing other 
than what he told him (JA 64); that he never gave di- 
rections (JA 64, 67); Mueller would not let him make em- 
ployee replacements (JA 55). Unlike the von Opel case, 
when Carlo was asked to give the firm financial aid, a 
guarantee to the bank, he did not do it (JA 69). He even 
left the company without a manager when Mueller was 
drafted into the Army (JA 57). The most that can be said 
for Carlo’s activities in the firm is that he passively re- 
ceived the reports of Mueller, such as they were, but did 
not react to them (JA 67). 


Superficially, von Opel and the instant case have one 
thing in common—both von Opel and Carlo gave a power 
of attorney, but the similarity ends there. In von Opel, the 
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power of attorney was given personally; the recipient of 
the power was authorized to sign von Opel’s name. In fact, 
the power was given to empower the recipient to do exactly 
in Hungary whatever von Opel had done before he left. In 
von Opel the power of attorney was given for war produc- 
tion purposes. In the instant case the power of attorney was 
given over six years before the war. But, of even greater 
significance, the power of attorney in the instant case was 
not a personal power of attorney, such as was given in the 
von Opel case, by the active manager of a business to carry 
on in his absence. It did not authorize Mueller to act for 
Carlo personally or to sign Carlo’s name. Rather the power 
was given by Carlo in his capacity as one of the owners of 
the business and, in effect, the holder of the proxy of his 
co-owner 2nd it constituted not the appointment of a deputy 
by an executive but the appointment of a managing director 
by the owners collectively (JA 88, 124). The very text of 
the power of attorney shows that it was not personal in na- 
ture and that in giving it Carlo was acting on behalf of the 
company and not himself. The power of attorney which 
Carlo signed stated: 


“<J, the undersigned, Carlo von Wedekind . . . rep- 
resenting the company Carlo Wedekind & Co. of 156 
Via Stabile, Palermo, herewith confer upon Mr. Arturo 
Mueller ... power to represent this company in all 
matters connected with its trade, that is...’’ (JA 189). 
(Emphasis added.) 


Moreover, the Italian notary with whom the power given by 
Carlo was registered stated in his notarial certificate that 
it was a 


‘‘power of attorney executed on his [Mueller’s] behalf 
by Mr. Carlo von Wedekind .. . in his capacity as rep- 
resentative of the company Carlo Wedekind €& Co., 
Palermo’’ (JA 188). (Emphasis added.) 


One thing is clear—Carlo von Wedekind was no Fritz von 
Opel. 
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IL 


The Plain Language of the Statute Makes It Clear that Neutrals 
Could Trade With Enemy Territory Without Thereby Be- 
coming Enemies Themselves, 


The concept of ‘‘trade”’ with enemy territory is explicitly 
dealt with in great detail in Section 2 of the Act.® Section 3 
of the Act prohibits persons ‘‘in the United States’? from 
engaging in any ‘‘trade”’ with enemy territory except under 
license. It is significant that in defining ‘‘enemy’’, the term 
“‘trade”’ is not used, but instead the definition of ‘““enemy’’ 
employs the ‘‘doing business within’? enemy territory con- 
cept. The pattern of the Act, accordingly, becomes clear. 
Except under license, persons resident in the United States 
are prohibited from all the contacts with enemy territory 
encompassed within the broad definition of ‘‘trade’’. Neu- 
trals, on the other hand, become enemies, not by engaging in 
trade with enemy territory, but by ‘‘doing business within?’ 
enemy territory, and the limited meaning of that term is 


* Section 2 reads in pertinent part: 
“The words ‘to trade,’ as used herein, shall be deemed to mean— 


(a) Pay, satisfy, compromise, or give security for the payment or 
satisfaction of any debt or obligation. 


(b) Draw, accept, pay, present for acceptance or payment, or indorse 
any negotiable instrument or chose in action. 


(¢) Enter into, carry on, complete, or perform any contract, agreement, or 
obligation. 


(d) Buy or sell, loan or extend credit, trade in, deal with, exchange, 
transmit, transfer, assign, or otherwise dispose of, or receive any form 
of property. 


(e) To have any form of business or commercial communication or 
intercourse with.” 


“That the phrase “doing business within” permits a considerable 
latitude of activity is indicated by Section 32 of the Act. When, after the 
war, Congress enacted that Section authorizing the administrative return 
of vested assets to persons falling within certain limited and carefully 
defined categories, it was not satisfied with the definitional language of 
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made abundantly clear in the legislative history of the Act.*® 


If the Congress had intended that a resident of a nen- 
tral country should become an enemy by reason of ‘‘trade’’ 
with enemy territory, it would have so provided. The effect 
of the decision below, however, is to give the Act such an 
interpretation—an interpretation which Congress did not 
intend, and for good reason. 


If the phrase ‘‘doing business within”’ is to be given the 
meaning which the Court below gave it, the practical effect 
is to make enemies for purposes of the past war of many, 
if not most, neutral European businessmen. Take the case 
of Switzerland which was completely surrounded by the 
enemy. Its alternative to national starvation was to deal 
with Germany and Italy and countries occupied by them. 
It is well known that in the four years during which Switzer- 
land was completely surrounded by ‘‘enemy territory’’ 
Swiss business firms generally actively engaged in trade 
with enemy territory. On the basis of the decision below, 
any American assets of any of such Swiss firms would be 
subject to confiscation as enemy property because the 
owners of such property were enemies by virtue of being 
resident outside the United States and ‘‘doing business 
within’’ enemy territory, as the Court below construed such 
phrase. Interestingly enough, the government has never at- 
tempted to use such a construction of the Trading with the 
Enemy Act to confiscate neutral property, presumably be- 
cause it has recognized that such minimal contacts fall 
within the limits of those permitted a neutral by the Act. 


That Carlo was free to ‘‘trade’’ with enemy territory 
seems clear. He could have shipped goods from Switzer- 
land to Italy or Germany and he could have bought goods 


Section 2 of the Act. Accordingly, by way of limiting and restricting the 
eligible categories for return, it changed “resident within” to “present 
in” enemy territory and changed “doing business within” to “engaged in 
any business in” enemy territory 50 U.S.C. App. § 32(a) (2) (D). 


15 Part III, infra, p. 21. 
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in those countries for importation into Switzerland. He 
could have visited enemy territory so long as he was a 
Sojourner and not a resident.*® The Act realistically ree- 
ognizes that some neutrals must trade with the enemy and 
permits it for good reason. It is in the interest of the United 
States in time of war to keep neutrals ‘‘neutral’? and not 
drive them into the arms of the enemy. Appellant feels he 
need not labor the effect of an announcement by the United 
States Government during the last war that the American 
assets of all neutrals who traded with the enemy would be 
confiscated. 


IL 


The Minimal Contacts of Carlo with Italy Through the Italian 
Company Did Not Constitute “Doing Business Within” Italy 
Within the Meaning of the Act, 


Congress intended by the ‘‘doing business within’? enemy 
territory test in Section 2 of the Act that a neutral resident 
could engage in activity within enemy territory to the same 
extent that a corporation could engage in activities within 
any of our states at the time of the enactment of the Act 
without subjecting itself to the jurisdiction of the courts 
of that state within the meaning of the ‘‘due process’’ test. 
Carlo’s minimal contacts with Italy were clearly within 
those limits. The entire legislative history of the Act deal- 
ing with the phrase “‘doing business within’? shows that 
by use of this phrase Congress was largely, if not exclu- 
sively, concerned with corporations located outside but 
“doing business within’? enemy territory. It is difficult, 
therefore, to apply the tests given in the legislative history 
to individuals but certain useful analogies may be drawn. 


The legislative history of the Act shows that ‘doing 
business within’’ as applied to a corporation means much 
more than the contacts that would be encompassed by trade. 
It means having a branch or agency or engaging in sufficient 


* Guessefeldt v. McGrath, supra. 
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activity as to clearly warrant the inference of ‘‘presence’’. 
Thus, Assistant Attorney General Charles Warren, the 
author of the bill which became the Act, testified on July 
27, 1917: 


“In defining ‘enemy’ we used the words ‘doing busi- 
ness within such territory’—that is, doing business 
within Germany; and we used these words with intent, 
because the words ‘doing business within the State’, 
of course, have been construed many times by the Su- 
preme Court. It is a very well recognized phrase and 
has a clearly defined legal meaning. ‘Doing business 
within’ Germany is, of course, different from doing 
business with a German citizen. I find, however, that 
apparently that phrase has been misunderstood by cer- 
tain business men, and they regard doing business 
within Germany as synonymous with doing business 
with a German. Of course the two are entirely distinct 


(Doing business within] means having a branch or 
agency within such territory . . . 

[W]e use the words ‘doing business’ because those 
words have been given a definite meaning by the Su- 
preme Court, and I was surprised to find that anyone 
misunderstood them.’’ (Hearings before Subcommittee 
of the Senate Committee on Interstate and Foreign 
RES on H.R. 4960, 65th Cong. 1st Sess., pp. 134, 
136-7) 


Similarly, the Senate and House Committees which passed 
upon the bill that became the Act said with respect to the 
definition of enemy in Section 2: 


“<Doing business within Germany, of course, means hav- 
ing a branch or agency actively conducting business 
within that country.”’ (H.Rep. 85, S.Rep. 113, 65th 
Cong., 1st Sess.) 


The Supreme Court both before and after the passage of 
the Trading with the Enemy Act has on many occasions 
defined and applied the term ‘‘doing business within’’ to 
corporate activity. While its definition of the term has oc- 


casionally been restated over the years since the Act was 
passed, the fact is that, however the Supreme Court 
has stated the test of ‘doing business within”, it has al- 
ways recognized that more than minimal contacts are re- 
quired and that even a considerable amount of activity 
may actually be carried on within a territory without such 
activity constituting ‘‘doing business within’? the territory. 
Peterson v. Chicago, R.I. € P.R. Co., 205 U.S. 364, 51 L. Ed. 
841, 27 S.Ct. 513 (1907) ; Green v. Chicago B. & Q.R. Co., 
205 U.S. 530, 51 L. Ed. 916, 27 S.Ct. 595 (1907); St. Louis 
S.W.R. Co, v. Alexander, 227 U.S. 218, 57 L. Ed. 486, 33 
S.Ct. 245 (1913) ; International Harvester Co. v. Kentucky, 
234 U.S. 579, 58 L. Ed. 1479, 34 S.Ct. 944 (1914) ; Philadel- 
phia & RR. Co. v. McKibbin, 243 U.S. 264, 61 L. Ed. 710, 37 
S.Ct. 280 (1917); People’s Tobacco Co., Ltd. v. American 
Tobacco Co., 246 U.S. 79, 62 L. Ed. 587, 38 S.Ct. 233 (1918) ; 
Cannon Mfg. Co. v. Cudahy Packing Co., 267 U.S. 333, 69 L. 
Ed. 634, 45 S.Ct. 250 (1926) ; International Shoe Company 
v. Washington, 326 U.S. 310, 90 L. Ed. 95, 66 S.Ct. 145 
(1945); Perkins vy. Benquet Consolidated Mining Co., 342 
U.S. 437, 96 L. Ed. 485, 72 S.Ct. 413 (1952). 


The essence of the test of ‘‘doing business within’’, as 
defined in the pertinent Supreme Court decisions, is that 
there must be that nature and degree of activity within the 
territory as to imply the ‘‘presence’’ within the territory 
of the corporation engaging in it. 


The question arises as to what tests should be applied 
to determine whether an individual in contrast to a corpora- 
tion is ‘‘doing business within” such area. By analogy to 
the corporate test, the question is raised whether the Italian 
Company constituted a branch or agency of Carlo, or 
whether there was sufficient activity on Carlo’s part in 
connection with the Italian Company to warrant an infer- 
ence of his presence there. 


The Italian Company was a retail business located in 
Sicily in which Carlo had inherited a 50 per cent interest 
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but which was wholly and totally unconnected with any 
other business which he had or asset which he owned. It was 
not connected with his assets in the United States nor with 
any enterprise in Switzerland or elsewhere in which he had 
a proprietary interest. It was not his regular line of busi- 
ness and it was not maintained for profit..7 Any attempt to 
draw an analogy between a ‘‘branch”’ of a corporation and 
a ‘‘branch’’ of an individual is difficult, if not impossible, 
because the term ‘‘branch’’, as the law knows it, has no 
customary application to individuals. Nevertheless, to say 
that this small retail firm was a branch of Carlo von Wede- 
kind, its part owner, when he owned no similar business 
elsewhere and devoted himself to investing his money for 
profit, is to disregard the facts as well as completely to de- 
part from the ‘‘branch’’ test as applied to corporations. 
Moreover, we do not read the opinion of the Court below as 
even suggesting that the Italian Company constituted a 
branch of Carlo. 


In connection with ‘‘agency’’, however, the appellee 
argued extensively below that the power of attorney which 
Carlo gave Arturo Mueller in 1935 made Mueller the agent 
of Carlo for the doing of business in Sicily. A mere read- 
ing of the power of attorney shows that not to have been the 
case. Carlo signed the power of attorney representing the 
Italian Company. (JA 189). That power of attorney did 
not authorize Mueller to take any action on behalf of Carlo 
or to commit him personally in any manner. He could not 
sign Carlo’s name.** He could only represent the company 
in matters connected with its trade. Moreover, Mueller 
testified that he ran the business ‘‘with a free hand’’ and 
without regard to any limitations contained in the power 
of attorney. (JA 63, 65) 


17 The Italian Company was not maintained for profit but maintained only 
in memory of the grandfather who had founded the firm (JA 71). 


18 See page 18, supra. 
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The next question to confront the Court is whether, fur- 
ther applying the corporation test of ‘‘doing business 
within’’ as defined by the Supreme Court, on the basis of 
the facts in the record, Carlo’s presence in Italy is reason- 
ably to be inferred. Although the Court below did not ex- 
plicitly pass on this question, many of the Supreme Court 
decisions defining the term ‘‘doing business within’? dealt 
with presence as related to the service of process.’® Such 
cases hold that, if the person served has ‘‘engaged’? in 
sufficient activity within the jurisdiction that his ‘pres- 
ence’’ therein could reasonably be inferred, the ‘‘due 
process’’ requirements were fulfilled, the service was good 
and the person served was subjected to the jurisdiction of 
the Courts of that state. Application of that concept to 
Carlo and the Italian Company clearly shows that Carlo 
was not ‘‘present”’ there. 


At the trial the plaintiff and defendant each called an 
Italian law expert who testified. Both experts testified that, 
in view of the nature of a societa in nome collettivo, the 
form in which the Italian Company was organized, service 
upon the latter of a summons (or equivalent paper) di- 
rected personally to Carlo in a matter disconnected with 
the company would not subject Carlo to the jurisdiction of 
the Italian courts. The same result would follow from the 
application of American legal concepts. 


If the Italian Company were to be treated as a corpora- 
tion, service upon Carlo could not be effected by serving the 
Italian Company. Cannon Manufacturing Co. v. Cudahy 
Packing Co., supra. And, the same result would follow if 
the Italian Company were to be treated as a general partner- 
ship. Service upon the company would only serve to reach 
the company’s (general partnership) assets, and would 
not be sufficient service upon a non-resident general partner 
to subject his personal assets even in cases involving an 
obligation of the partnership. Sugg v. Thornton, 132 U.S. 
524, 33 L. Ed. 477, 10 S. Ct. 163 (1889) ; Detrio v. U.S., 264 


19 See p. 23, supra. 
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F.2d 658 (5th Cir. 1959).7° On the basis, then, of the cor- 
porate test Carlo was not ‘‘present’’ in Italy because he 
cannot be served by serving the Italian Company. Applying 
the corporate test, the conclusion follows, therefore, that 
Carlo was not ‘‘doing business within’’ Italy. 


Iv. 


The Nature of the Italian Company, a “Societa in nome Col- 
lettivo”, Was Such that Its Acts Are Not Attributable to Carlo, 
Its 50% Owner. 


It is appellant’s position that in order for a neutral resi- 
dent to become an enemy by virtue of ‘‘doing business 
within’’ enemy territory, contact with enemy territory, over 
and above that permitted by trade, sufficient to give the 
neutral resident a substantial connection with that territory 
is required by the Act. Whatever inferences may be drawn 
from the record, they cannot conceivably amount to the 
contact necessary to make the substantial connection. Nor 
can Carlo be held to be ‘‘doing business within”’ Italy by 
virtue of the acts of the Italian Company, for the Italian 
Company as a societa in nome collettivo (hereinafter “‘so- 
cieta’’) was an entity separate and distinct from Carlo so 
that its acts are not attributable to him any more than the 
acts of a subsidiary are attributable to the parent corpora- 
tion. Cannon Manufacturing Company v. Cudahy Packing 
Company, supra. 


Admittedly, the Italian Company was doing business with- 
in Italy. ** The question is whether its acts are to be held 


»“Undoubtedly the partnership law that requires personal service 
on a partner to bind his individual assets is required by concepts of pro- 
cedural due process” (p. 661). 


= It is particularly ironical that, if the $1,100,000 of vested assets were 
owned by the Italian Company and the latter owned by Italians resident 
within Italy throughout the war, those assets would be returned under 
Section 32 of the Trading with the Enemy Act. If, however, Carlo is 
determined to have been “doing business within” Italy through the 
Italian Company, the vested assets totally unconnected with that com- 
pany are subject to confiscation. 


to be Carlo’s acts. If the Italian Company, as a societa, 
were held to be a corporation or analogous thereto, Carlo 
would be treated as a stockholder and the societa’s acts 
would not be attributable to him. The Supreme Court has 
on many occasions held that if a corporation chooses to enter 
a jurisdiction in the form of a subsidiary, it is the latter 
which is ‘‘doing business within’? and not the parent, de- 
spite the fact that the parent supervised and controlled the 
subsidiary. Cannon Manufacturing Company v. Cudahy 
Packing Company, supra; Peterson v. Chicago RI. & P.R. 
Co., supra; Peoples Tobacco Company, Ltd. v. American 
Tobacco Co., supra. 


The court below found the Italian Company, as a societa, 
analogous to a general partnership under American law and 
reasoned that its acts were therefore Carlo’s acts. This was 
error. 


At the trial appellant and appellee each called an Italian 
law expert who testified as to the nature of a societa. While 
there was some disagreement in philosophy and in charac- 
terization, there was a large area of agreemnt and on the 
basis of their testimony these things seem clear. A societa 
can sue and be sued in its own name. (JA 87, 90, 122) It 
is constituted in a manner similar to a corporation. (JA 
83, 84, 114, 128) It holds property in its own name (JA 84, 
121), can issue its own promissory note (JA 84), and can 
have dealings with its members and can sue them (JA 87, 
124). Process is served in the same manner as in the case 
of a corporation. (JA 87, 122) It has the option of being 
taxed as a corporation. (JA 88, 127) Contracts are made 
in the name of the societa (JA 84, 121) and, while its mem- 
bers are liable for its obligations, their assets can be pro- 
ceeded against only after the assets of the societa are ex- 
hausted. (JA 85, 117) The Italian word ‘soci’? is used to 
mean a member of a societa or a shareholder of a corpora- 
tion. (JA 120) Until 1942, at least, the Italian Code pro- 
vided that a societa was a ‘‘legal entity separate and dis- 
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tinct from its owners.’’* (JA 89, 90, 113, 120) After 1942 
it was ‘‘an individual financial entity’’, at least. (JA 129) 


It was the lack of ‘‘freedom from liability for its debts 
on the part of individual members”’ that influenced the trial 
court in finding the societa analogous to a general partner- 
ship rather than a corporation. (JA 44) It is submitted that 
such indicia is not a sine qua non of a corporation. Legisla- 
tion permitting incorporation has often provided for the 
liability of shareholders. A few examples are pertinent. 


English legislation has often required that in any cor- 
porate charter the members of the corporation shall be 
individually liable for the debts and contracts of the cor- 
poration unless they see fit to limit them in the charter. 
6 Geo. 4, c. 91, § 11 The English Companies Act of 1862 

25 & 26 Vict. ce. 89) provided for the formation of an in- 
corporated company with or without limited liability. Every 
company organized pursuant to the Act was a ‘‘body cor- 
porate”? (§ 18). 


For more recent legislation bearing on the liability of 
shareholders see N.Y. Stock Corporation Law, § 71, making 
shareholders of corporations jointly and severally liable 
for debts owed to laborers, servants and employees, and 
also N.Y. Banking Law, § 113a, imposing a limited liability 
on shareholders of banks and trust companies for ‘‘con- 
tracts, debts and engagements’’ of the corporate entity. 
Even the law of Delaware requires that a certificate of in- 
corporation provide ‘‘whether or not the private property 
of stockholders * * * shall be subject to the payment of 
corporate debts, and if so, to what extent’? 8 Del. Code 
Ann. § 102. 


None of the above-mentioned impositions of liability 
affect the corporate character of the entity, and it seems 


22 It is difficult to believe that any technical change in the Italian law in 
1942 (when a new code was adopted) could have the effect, for purposes of 
the Trading with the Enemy Act, of making an ‘‘enemy’’ of a person who 
otherwise would not be. 
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obvious from the foregoing examples that the trial court’s 
principal basis for drawing an analogy to the general part- 
nership instead of a corporation in the case of the Italian 
Company is without substantive merit. 


The lower court in its opinion went so far as to state 
“Even if under the Italian law a socicta in nome collettivo 
were to be regarded as a corporation, this circumstance 
would not advance the plaintiff’s cause’? because ‘‘it would 
have been a closely held family corporation in which the 
original plaintiff had a half interest and the activities of 
which were continuously supervised by him. Under these 
circumstances equity would pierce the corporate entity * * * 
would conclude that the original plaintiff was carrying on 
business in Italy during the crucial years’’, That hypotheti- 
cal conclusion is contrary to the intention of Congress 
because the legislative history by referring to branch or 
agency clearly shows that subsidiaries were excluded; it 
is contrary to the Supreme Court decisions (Cannon vy. 
Cudahy, supra; Peterson v. Chicago, etc., supra; People’s 
Tobacco Co., Ltd., v. American Tobacco Co., supra) and 
it is contrary to the precedents under the Trading with 
the Enemy Act (Produits Alimentaires, etc. v. Sutherland, 
supra; Uebersee Finanz-Korporation vy. Clark, supra). 


It is important to bear in mind at all times that the 
question here is one of confiscation. In choosing interpre- 
tations favoring confiscation, the court below went com- 
pletely counter to the doctrines enunciated in holdings of 
the Supreme Court. In Guessefeldt that Court explicitly 
admonished against easily assuming confiscation. Guesse- 
feldt dealt with the meaning of the term ‘‘resident within’? 
and the Supreme Court proceeded to set down certain 
qualitative standards to give a meaning to such term which 
would limit its confiseatory effect. Similarly, in Kaufman v. 
Societe Internationale Pour Participations Industrielles Et 
Commerciales, S.A., 343 US. 156, 96 L. Ed. 853, 72 S.Ct. 
611 (1952), the Supreme Court went to great lengths to 
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avoid the application of the normal corporate law in order 
to prevent the confiscation of ‘‘enemy’’ property not bene- 
ficially owned by enemies. 


There may be good reasons for departing from normal 
legal concepts to enforce confiscation in cases of enemy 
taint or where it is clear beyond doubt that a person aided 
an enemy war effort or even attempted to aid it. That may 
explain in large measure the lower court decision in 
von Opel which this Court did not ratify on appeal.* But, 
the instant case has no element of enemy taint and cer- 
tainly there was no showing that Carlo intended to aid 
the enemy war effort. As a matter of fact, the activities of 
the Italian Company itself can hardly be said to have aided 
the enemy war effort. Clearly, then, under the circumstances 
there is no reason to stretch technical legal concepts to 
reach an interpretation which results in confiscation. 


It is submitted, moreover, that for purposes of a con- 
fiscatory statute, confiscation should not depend on the 
form in which an investment is made. Given the lack of 
activity on Carlo’s part, his participation, i.e., an inherited 
interest in the Italian Company, amounted at most to an 
investment and could not constitute ‘‘doing business with- 
in’? Italy. Zonne v. Minneapolis Syndicate, 220 U.S. 187, 
55 L. Ed., 428, 31 S.Ct. 361 (1911); McCoach v. Minehill, 
228 U.S. 295, 57 L. Ed., 842, 33 S.Ct. 419 (1913) ; Higgins v. 
Commissioner Internal Revenue, 312 U.S. 212, 85 L. Ed. 
783, 61 S.Ct. 475 (1941). 


CONCLUSION 


In dealing with individuals, the Trading with the Enemy 
Act draws a clear distinction between enemies and neutrals. 
Persons resident within enemy territory are enemies; those 
resident outside are not. Carlo was resident outside. The 


23 While this Court affirmed the decision below, it declined to consider, as 
the District Court had done, the question whether von Opel was ‘‘doing busi- 
ness within’’ enemy territory. See p. 17, supra. 
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Government has attempted to blur this clear distinction 
by confusing ‘‘trade’’ with enemy territory with ‘‘doing 
business within’’, and by a misapplication of a jurisdic- 
tional test intended by Congress to apply primarily to cor- 
porations. It is submitted that the Government’s conten- 
tion that confiscation can rest on the basis of the minimal 
contacts shown by the record in this case goes beyond any 
precedent; it is contrary to the intention of Congress and 
runs counter to such guideposts in the field as the Supreme 
Court has laid down. Accordingly, the decision of the court 
below should be reversed. 


Respectfully submitted, 


James H. Mann 
Joun W. PEexe 
Attorneys for Appellant 


Of Counsel: 
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Washington 6, D. C. 
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SUPPLEMENT 


Trading with the Enemy Act, as amended (40 Stat. 411, 
50 U.S.C. App. § 1, et seg.) : 


Sec. 2. That the word ‘‘enemy’’, as used herein, 
shall be deemed to mean, for the purposes of such 
trading and of this Act— 


(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the 
territory (including that occupied by the military and 
naval forces) of any nation with which the United 
States is at war, or resident outside the United States 
and doing business within such territory, and any 
corporation incorporated within such territory of any 
nation with which the United States is at war or incor- 
porated within any country other than the United 
States and doing business within such territory 


See. 9(a). That any person not an enemy or ally of 
the enemy claiming any interest, right, or title in any 
money or other property which may have been con- 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United 
States, or to whom any debt may be owing from an 
enemy or ally of enemy whose property or any part 
thereof shall have been conveyed, transferred, assigned, 
delivered, or paid to the Alien Property Custodian or 
seized by him hereunder and held by him or by the 
Treasurer of the United States may file with the said 
custodian a notice of his claim under oath and in such 
form and containing such particulars as the said cus- 
todian shall require; and the President, if application 
is made therefor by the claimant, may order the pay- 
ment, conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so held 
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by the Alien Property Custodian or by the Treasurer 
of the United States, or of the interest therein to which 
the President shall determine said claimant is entitled: 
Provided, That no such order by the President shall bar 
any person from the prosecution of any suit at law 
or in equity against the claimant to establish any right, 
title, or interest which he may have in such money or 
other property. If the President shall not so order 
within sixty days after the filing of such application 
or if the claimant shall have filed the notice as above 
required and shall have made no application to the 
President, said claimant may institute a suit in equity 
in the Supreme Court of the District of Columbia or 
in the district court of the United States for the 
district in which such claimant resides, or, if a corpo- 
ration, where it has its principal place of business (to 
which suit the Alien Property Custodian or the Treas- 
urer of the United States, as the case may be, shall 
be made a party defendant), to establish the interest, 
right, title, or debt so claimed, and if so established 
the court shall order the payment, conveyance, trans- 
fer, assignment, or delivery to said claimant of the 
money or cther property so held by the Alien Property 
Custodian or by the Treasurer of the United States 
or the interest therein to which the court shall deter- 
mine said claimant is entitled. If suit shall be so insti- 
tuted, then such money or property shall be retained 
in the custody of the Alien Property Custodian, or 
in the Treasury of the United States, as provided in 
this Act, and until any final judgment or decree which 
shall be entered in favor of the claimant shall be 
fully satisfied by payment or conveyance, transfer, 
assignment, or delivery by the defendant or by the 
Alien Property Custodian, or Treasurer of the United 
States on order of the court, or until final judgment 
or decree shall be entered against the claimant or suit 
otherwise terminated. 
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QUESTIONS PRESENTED ON CROSS APPEAL 


In the opinion of cross-appellee, the questions presented 
by the cross-appeal are: 


1. Whether in a suit brought under Section 9(a) of the 
Trading with the Enemy Act, as amended, a person resident 
in Switzerland, a neutral country, from 1929 to his death 
in 1957, and never a resident in Germany, is to be consid- 
ered an ‘‘enemy’’ within the meaning of Section 2(a) of 
that Act and thus ineligible to maintain this suit, by 
virtue of ‘‘doing business within’? enemy territory as a 
result of the fact that he dominated and controlled Fides 
A.G., a Swiss corporation, which in turn owned all of 
the stock of Arobiga A.G., also a Swiss corporation, which, 
during the period the United States and Germany were 
engaged in armed hostilities, received a one third share of 
the license fees received by Chemieprodukte, a German 
company, pursuant to a contract entered into in 1935 


whereby the latter licensed outside Germany certain 
patents owned by the former and distributed the fees col- 
lected one third to itself, one third to the inventor and 
one third to Arobiga. 


2. Whether the court below was correct in excluding on 
the ground of incompetency certain letters comprising 
correspondence between Arobiga A.G. and Chemieprodukte 
K.G. which were written by the latter to the former after 
the critical period and dated between December 27, 1948, 
' and March 16, 1950, and whether the court below erred in 
not excluding all of those letters on the ground that they 
were not relevant to the critical period. 
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United States Court of Appeals 


For THe District oF CotumBia CircuIT 


No. 16,199 


Horst Von Hennina, Ancillary Executor of the Estate of 
Carlo von Wedekind, Deceased, Appellant 


v. 


Rosert F. Kenxnepy, Attorney General of the United States as 
Successor to the Alien Property Custodian, Appellee 


No. 16,201 


Rosert F, Kennepy, Attorney General of the United States as 
Successor to the Alien Property Custodian, Cross-Appellant 


v. 


Horst Von Henntno, Ancillary Executor of the Estate of 
Carlo von Wedekind, Deceased, Cross-Appellee 


Cross-Appeals from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR CROSS-APPELLEE AND REPLY BRIEF 
FOR APPELLANT 


COUNTER-STATEMENT OF THE CASE ON CROSS-APPEAL 


In his statement of the case cross-appellant makes the 
contention that Chemieprodukte K.G., a German company, 
was an agent of Arobiga A.G., a Swiss corporation, in 
exploiting the ‘“‘Denso’’ patents outside Germany. It is 
cross-appellee’s position that neither the admitted nor 
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excluded evidence can support that contention... That point 
is considered in the argument which follows. 


SUMMARY OF ARGUMENT ON THE CROSS-APPEAL 


The cross-appeal contending that Carlo von Wedekind 
(hereinafter ‘‘Carlo’’) was ‘‘doing business within”? Ger- 
many seems to have been taken more for the purpose of 
coloration than on the basis of substantive merit. The 
transaction which cross-appellant asserts constitutes 
Carlo’s ‘‘doing business within’? Germany consisted of 
the receipt by Arobiga A.G., a Swiss corporation, of a 
one third share of license fees received by Chemieprodukte 
K. G., a German company, for the use of certain patents 
owned by Arobiga but licensed outside Germany by Chemic- 
produkte pursuant to an agreement entered into long prior 
to the war. Carlo’s connection, if any, with that transac- 
tion is: He admittedly dominated and controlled Fides 
A.G., a Swiss corporation, which in turn owned all the 
stock of Arobiga A.G., but there is nothing in the record 
to show any activity whatsoever on his part with respect 
to the licenses, the license fees or their collection from the 
time the United States entered the war until after the 
surrender of Germany. 


With respect to the evidence, it is cross-appellee’s posi- 
tion that all of the correspondence offered at the trial by 
the cross-appellant should have been excluded because it 
concerned the period December 1948 through March 1950 


1Cross-appellant refers to the 1935 agreement between Arobiga A.G. and 
Chemieprodukte K.G. and states that it ‘‘was not produced by appellant’’. 
(Br., p. 7) Cross-appellee, appellant, has fully complied with all of cross- 
appellant’s production requests. Over 14,000 documents were produced in 
response to cross-appellant’s requests and without an order of court. Those 
documents were all the documents in the possession or under the control of 
Carlo von Wedckind, the original plaintiff, concerning the subjects, including 
Arobiga, for which production requests were made, Moreover, the correspond- 
ence (JA 212-242) which cross-appellant offered at the trial, both admitted 
and excluded, would corroborate that Arobiga A.G. did not have in its 
possession during the postwar years a copy of the contract in question. 
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and had no relevance to the critical period, 7.¢., the time 
of the entry of the United States into the war until the 
surrender of Germany. Moreover, the letters from Chemiec- 
produkte to Arobiga excluded by the court below were 
incompetent as hearsay. Some of the evidence which the 
trial court admitted, however, tended to show that Carlo 
participated in decisions taken by Arobiga in the postwar 
years 1948-1950 or that he was kept well advised of the 
decisions taken. In any event, Arobiga’s activity in this 
period had to do with attempting to collect the share of 
the license fees owed it by licensees in various European 
countries, z.¢., England, France, Belgium. Moreover, in 
many of the countries the patents had either been seized 
or invalidated on the ground that they were German pat- 
ents and, apparently, Arobiga attempted to free or validate 
them by showing its ownership (Swiss) of the patents. 


During the critical period there was nothing for Carlo 
to do because the patents were under license, the license 
fees were paid and the only thing that could be done 
was to receive the share of the license fees paid by 
Chemieprodukte to Arobiga. It is cross-appellee’s posi- 
tion that the transaction in question cannot conceivably 
amount to doing business regardless of whether it be in 
Germany, Switzerland or elsewhere. The receipt of the 
license fees was tantamount to receiving income from an 
investment or rentals from real estate. The Supreme Court 
on many occasions has held that does not amount to “doing 
business’’. 


Even if it should be assumed, however, that the trans- 
action in question constituted ‘‘doing business’? insofar 
as Arobiga is concerned, that would not mean that it con- 
stituted ‘‘doing business within’? Germany. The receipt 
of license fees would constitute ‘‘trade’’ with enemy ter- 
ritory which is allowed a neutral by the Act, unless, of 
course, it should be found that Chemieprodukte was 
Arobiga’s agent. The most that could be said on the 
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basis of the assumption that Chemieprodukte was Arobiga’s 
agent is that Arobiga, a corporation, was doing business 
within enemy territory. Arobiga’s acts would not be 
attributable to Carlo so as to constitute his ‘‘doing business 
within’? enemy territory. It is black letter law that the 
acts of a corporation will not be attributed to its stock- 
holder or stockholders to constitute the latter’s ‘‘doing 
business within’? the territory. A fortiori, the acts of 
Arobiga, which was owned by Fides, cannot be attributed 
to Carlo who controlled Fides so as to make them his 
acts and thereby constitute his ‘‘doing business within’’ 
enemy territory. 


ARGUMENT ON THE CROSS-APPEAL 


Carlo Was Not Doing Business Within Enemy Territory 
Through the Swiss Corporation, Arobiga A.G. 


The cross-appeal is significant principally because it 
reveals cross-appellant’s grave misgivings concerning the 


validity of the lower court’s decision with respect to 
Carlo’s doing business within Italy. His brief! concerning 
doing business within Germany is an attempt to bolster 
a doubtful position with nothing.* On the facts shown by 
the record it is black letter law that Carlo was not doing 
business within Germany. 


The contention is that Arobiga A.G., a Swiss corporation, 
and Chemieprodukte K.G., a German company, by entering 
into (long prior to the war) and performing a contract 
whereby certain patents owned by the former were licensed 
by the latter in countries outside Germany, with the license 


1 Referred to herein as Bricf (Br.). References to appellant’s brief are 
to ‘‘Opening Brief’’. 


2In cross-appellant’s view, no doubt, it does add coloration in much the 
same way as his repeated reference to Carlo’s German nationality (Br., pp. 
4, 11, 15, 18 and 24) which, of course, is immaterial with respect to the 
definition of enemy set out in Section 2(a) of the Trading with the Enemy 
Act (hereinafter the ‘‘Act’’). Guessefeldt v. McGrath, 342 U.S. 308, 96 L. 
Ed. 342, 72 8. Ct. 338 (1952). 
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fees payable to Chemieprodukte and divided one third to 
it, one third to Arobiga and one third to the original 
inventor, constituted Carlo’s doing business within Ger- 
many (JA 29, 40, 147, 148). Carlo is reached in the 
following way: He admittedly controlled Fides A.G., a 
Swiss corporation, which in turn owned all of the stock 
of Arobiga A.G. (JA 40). While Carlo was not an officer 
or director of either company, he, nevertheless, participated 
in the decisions of Arobiga during the 1948-1950 period 
in connection with collecting Arobiga’s share of the license 
fees due it from late 1944 through the early post war 
years. Cross-appellant asserts without proof, either by 
admitted or excluded evidence, that Chemieprodukte was 
the agent of Arobiga’ and reasons that the acts of Chemie- 
produkte are, therefore, attributable to Arobiga—the acts 
of Arobiga are attributable to Fides—and the acts of 
Fides are attributable to Carlo. Cross-appellant is wrong 
on both the facts and the law. But even if the facts were 
as cross-appellant misstates them,? Carlo, as a matter of 
law, was not ‘‘doing business within’? Germany. 


The transactions which cross-appellant asserts constitute 
“doing business within’? Germany consisted of the receipt 
by Arobiga, pursuant to the above-mentioned agreement, 
of a one third share of the license fees received by Chemie- 
produkte. From the beginning of World War II until late 
December 1948 the evidence does not show Carlo taking 
any action whatsoever with respect to Arobiga or the 
license fees. Giving full weight to all the excluded evi- 


1See cross-appellant’s Bricf, p. 7, where in the Counter-Statement of the 
Case it is stated ‘‘[eross appellant] contends that the German company 
[Chemicprodukte] was an agency of the Swiss company [Arobiga] in ex- 
ploiting the ‘Denso’ patents outside of Germany.’’ 


= Cross-appellant’s assertion that Chemieprodukte was the agent of Arobiga 
stemmed from an improper translation of an excluded letter. At the request 
of cross-appellee, cross-appellant corrected the translation in open court (JA 
144). While the correction was made in the record, it apparently was not 
made in cross-appellant’s mind. 
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dence, the most that can be said is that during the critical 
period Arobiga was 100% owned by Fides A.G., a Swiss 
corporation, and Fides A.G. was, by virtue of ownership, 
dominated and controlled by Carlo. While Carlo may have 
participated in decisions made by Arobiga in the period 
from late December 1948 through 1950, there is absolutely 
nothing to show any activity on his part during the critical 
period, i.e., the time of the United States entry into the 
war until the surrender of Germany. But even if he were 
as active in 1941-1945 as he was in the period 1948-1950, 
it is immaterial. Nevertheless, cross-appellant contends 
that the receipt of license fees by Arobiga from Chemie- 
produkte (1) constitutes doing business within Germany 
(2) which is attributable to Carlo. Cross-appellant is 
wrong on both contentions. 


In the first place, it is clear that the mere receipt of 
license fees does not and cannot constitute ‘‘doing busi- 
ness’? regardless of where the receipt takes place and, 
accordingly, it is immaterial whether it be in Germany 
or elsewhere. Receipt of license fees is tantamount to 
receiving dividends or rentals from an investment and that 
does not constitute ‘‘doing business’’. Zonne v. Minneapolis 
Syndicate, 220 U.S. 187, 55 L. Ed. 428, 31'S. Ct. 361 (1911) ; 
McCoach v. Minehill, 228 U.S. 295, 57 L. Ed. 842, 33 S. Ct. 
419 (1913) ;! Higgins v. Commissioner of Internal Revenue, 
312 U.S. 212, 85 L. Ed. 783, 61 S. Ct. 475 (1941) ; United 
States v. Emery, Bird, Thayer Realty Co., 237 U.S. 32, 
59 L. Ed. 827, 35 S. Ct. 501 (1915). The transaction or 
transactions between Chemieprodukte and Arobiga may 
have constituted ‘‘trade’’ with enemy territory within the 


1‘¢In our opinion the mere receipt of income from the property leased 
(the property being used in business by the lessce, and not by the lessor) 
and the receipt of interest and dividends from invested funds, bank balances, 
and the like, and the distribution thereof among the stockholders of the 
Mincehill Company, amount to no more than receiving the ordinary fruits that 
arise from the ownership of property’’. 220 U.S. at 306; 57 L. Ed. at 847. 
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definition of that term in Section 2 of the Act, but they did 
not constitute ‘‘doing business within’’ that territory. As 
was shown in our Opening Brief (pp. 19-21), under the 
pattern of the Act, a neutral does not become an enemy 
by engaging in ‘‘trade’’ with enemy territory. Accord- 
ingly, assuming, arguendo, that Chemieprodukte was 
Arobiga’s agent for the purpose of collecting its share of 
the license fees and forwarding such one third to it, Arobiga 
was not doing business within Germany because, while 
the receipt of license fees may amount to trade as defined 
in the Act, it does not constitute ‘“‘doing business’’ and 
cannot be held to be ‘‘doing business within’’ enemy terri- 
tory for the purposes of the Act. Then, even if Arobiga’s 
activity were attributable to Fides and, in turn, Fides, ac- 
tivity were attributable to Carlo, he was not, by virtue 
of that fact, ‘‘doing business within’? Germany. 


In the second place, even if the contrary were true and 
the acts complained of constituted ‘‘doing business within’’ 


Germany, that would avail cross-appellant nothing. Even 
if Arobiga A.G. were doing business within Germany, 
that would not mean that Carlo personally was ‘‘doing 
business within’? Germany. It is not disputed that the 
mere ownership of stock in a corporation or even the 
exercise of a stockholder’s rights in controlling the cor- 
poration does not constitute the stockholder (even con- 
trolling stockholder) personally doing business wherever 
the corporation is doing business or is to be found. If, 
in the instant situation, the transaction in question fulfilled 
the ‘‘doing business’’ requisites, Arobiga was doing busi- 
ness—not Fides—not Carlo. For this purpose, the cases 
are unanimous that the acts of a corporation cannot be 
attributed to its stockholder (if one) or its controlling 
stockholders (if many) so as to constitute the latter’s 
‘“‘doing business within’’ the territory. Cannon Manu- 


— 


1Scee Opening Brief, p. 19. 
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facturing Company v. Cudahy, 267 U.S. 333, 69 L. Ed. 
635, 45 S. Ct. 250 (1926); People’s Tobacco Co., Ltd. 
v. American Tobacco Co., 246 U.S. 79, 62 L. Ed. 587, 
38 S. Ct. 233 (1918) ; Peterson v. Chicago R.I. & P.R. Co., 
205 U.S. 364, 51 L. Ed. 841, 27 S. Ct. 513 (1907) ; Compagnie 
Internationale de Produits Alimentaires v. Sutherland, 
Equity No. 42,058 (Sp. Ct. D. C. 1928).1 A fortiori the acts 
of a corporation which is controlled by another corpo- 
ration cannot be attributed to the controlling shareholder 
of the latter so as to constitute his doing business within 
the territory. 


A word about the evidence. Cross-appellant in his Brief 
complains that certain evidence (Br., p. 24) was improperly 
excluded. It was cross-appellee’s position at the trial that 
all of the documentary evidence introduced by cross- 
appellant with respect to Arobiga was inadmissible and 
should have been excluded on the ground of irrelevancy.* 
Moreover, objection was made to the admission of certain 


of the documents on the ground of ineompetency and that 
objection was sustained by the court below.* All of the 
documentary evidence consisted of letters (JA 212-242) 
dated between December 27, 1948, and March 16, 1950. 
Whatever the situation may have been in those years of 
the Allied oceupation of Germany, there is no basis for this 
Court nor was there any basis for the court below to 
assume that the same situation existed some six to ten 
years before under the drastically different conditions 
(business and otherwise) obtaining in the period of actual 
armed hostilities. But, strangely enough, it is the cross- 
appellant’s position that such an assumption should be 
made. Moreover, a careful reading of the correspondence 


1 Cross-appellant questions whether those cases are still good law (Br. pp. 
16-17). That contention is diseussed in some detail, infra, pp. 17-20. 
2JA 212-242—all Exhibits and Exhibits for Identification—16A-49A. 


3D’s Exs. 16A-id (JA 212, 144-148); 19A-id (JA 217, 149-150); 20A-id 
(JA 220, 150-151); 24A-id (JA 226, 155); 26A-id (JA 228, 157-158). 
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shows clearly that any activity on Carlo’s part was brought 
about by the fact that, after cessation of armed hostilities, 
the patents owned by Arobiga, a Swiss corporation, had 
been seized or invalidated in the various European coun- 
tries as German owned patents.’ Carlo’s participation 
with respect to decisions taken by Arobiga during the post- 
hostility period was in connection with freeing and collect- 
ing the one third of the license fees due Arobiga in which 
he admittedly held an indirect financial interest. Further- 
more, there would be no occasion for Carlo to undertake 
any activity with respect to this company during the war 
years, The fact of the matter is that the patents were 
under license in the various European countries. There 
was nothing to be done except to receive the fees. Again, 
assuming, arguendo, that the corporations Arobiga and 
Fides were not in the picture and that Carlo personally 
had contracted with Chemieprodukte to license the patents 
and that he personally received the license fees from it, 
that, as indicated above,” would not constitute doing busi- 
ness within enemy territory or elsewhere. Zonne v. Min- 
neapolis Syndicate, supra; McCoach v. Minehill, supra; 
Higgins v. Commissioner of Internal Revenue, supra; 
United States v. Emery, Bird, Thayer Realty Co., supra. 


APPELLANT'S REPLY BRIEF 

ARGUMENT 

INTRODUCTION 
It is unfortunate that appellee in his brief did not see 
fit to attempt to put forward and analyze a workable 
interpretation of the phrase ‘‘doing business within”’ 
enemy territory but merely chose to defend the present 
proposed confiscation on rather technical legal grounds, 
1 While the patents had been sold to Arobiga in 1932, they had not been 


formally transferred as of record so that they appeared to be owned by a 
German company, i.c., Chemieprodukte. 


2 Pp, 6-7, supra. 
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z.e., unlimited exposure to confiscation flowing from mere 
ownership plus a power of attorney given over six years 
before the United States entered the war. 


Appellee denies that the present case involves confisca- 
tion. The fact is that the property in question was vested 
as the property of Carlo’s brother and sister, admittedly 
enemies. Subsequently, Carlo asserted his right, title and 
interest both by a claim filed with the appellee and by 
this action. Some 14,000 documents were produced by 
appellant at appellee’s request and nine depositions were 
taken. The evidence of Carlo’s ownership of the vested 
property was more conclusive than appellee had expected. 
In the light of those cireumstances appellee, straining to 
uphold the confiscation, chose to attempt to dispose of 
Carlo’s claim by endeavoring to show him an enemy by 
virtue of doing business within enemy territory rather 
than to meet his claim on the merits.1 If appellant is 
not permitted to prosecute Carlo’s claim on its merits, it 
would be difficult, indeed, to convince Carlo’s daughter, 
an American citizen and resident, or anyone else familiar 
with the English language or American legal concepts, 
that this case did not involve a taking without compensa- 
tion2 It would seem, then, that confiscation zs involved. 


1 The Government’s position that the minimal contacts with enemy territory 
here involved constitute ‘‘doing business within’? enemy territory within 
the meaning of the Act is consistent with the position it has taken in prior 
cases concerning the interpretation of the Act. It has always attempted to 
press confiscation to the utmost without regard to the rights of neutrals or 
friendly aliens. Thus in Clark v. Uebersce Finanz-Korporation A.G., 332 U.S. 
480, 92 L. Ed. 88, 68 S. Ct. 174 (1947), the Government argued that it could 
hold the property of any foreign national which it had yalidly vested regardless 
of whether the foreign national was an ‘‘enemy’’ within the meaning of 
Section 2(a) of the Act. The Supreme Court rejected that contention. See 
infra, pp. 17-20. In Guessefeldt v. McGrath, 342 U.S. 308, 96 L. Ed. 342, 72 
S. Ct. 338 (1952), it argued that a return of vested property could not be 
made to any German citizen regardless of whether he was enemy or non-enemy 
under Section 2(a) of the Act. The Supreme Court rejected that contention. 


2If, of course, it should be determined, after a trial on the merits, that 
Carlo was not the owner of the property claimed, then there is no confiscation 
insofar as Carlo and his heirs are concerned. 
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Although appellee’s brief alleges that Carlo aided the 
German war effort, it nevertheless goes on to state that 
such aid is not necessary to uphold the confiscation (pp. 20, 
21).1 Appellee would also have us infer that the record 
should show more activity (7.e., correspondence between 
Mueller and Carlo and vice versa) than it does and asks 
the court to assume the necessary but missing links in his 
case. However, appellee does not base his case upon any 
activity on the part of Carlo which would constitute his 
doing business in Italy. His real contention is that Carlo, 
as a 50% owner of an enterprise, a creature of Italian 
law, known as a societa in nome collettivo (hereinafter 
‘¢societa’’), which admittedly conducted a retail business 
in Sicily during the war, and who had signed a power 

11f the decision of the lower court stands, however, this will be the first 
**doing business within’? case under the Trading with the Enemy Act in which 
there was no finding that the person whose property was confiscated on that 
ground aided or intended to aid the enemy war effort (Ucbersee Finanz- 
Korporation, Fritz von Opel, Intervener-Plaintiff v. Brownell, 133 F, Supp. 615 
(D.D.C, 1955), aff’d, 100 App. D.C. 341, 244 F. 2d 789 (D.C. Cir. 1957); 
Rusche v. Brownell, 136 F. Supp. $35 (D.D.C. 1955), aff’d, 100 App. D.C. 
334, 244 F. 2d 782 (D.C. Cir, 1957). Appellee is cognizant of this fact and 
asserts ‘*Moreover, it is not apparent that supplying raw material for manu- 
facturing is a war production purpose any more than is supplying food to 
the enemy in carload lots as Carlo Wedekind & Company did’’. (Br., p. 21) 
At the trial below, appellee made the assertion that Carlo Wedekind & Co, 
(hereinafter the ‘Italian Company’’), Palermo, shipped fruit to Germany 
during the time the United States and Italy were at war. The court ruled 
ngainst that contention stating: 


““Yes, I think there is evidence that prior to the war they [Carlo 
Wedekind & Co.] were doing business in Germany, But I think the 
evidence that they continued to do business in Germany after the begin- 
ning of the war is very nebulous and would hardly justify a finding of 
fact to that effect... .’’ (Tr, pp. 316-317) 


There can be no doubt of the correctness of that ruling because there was 
no evidence to support appellee’s assertion, Mueller (called for deposition 
by the Government), manager of the Italian Company, testified only that 
fruit shipments had been made to Germany in the 1940-41 period before the 
U.S. entry into the war (JA 53-54). DiPasquale (called for deposition by 
the Government) stated that he could not testify that shipments had been 
made to Germany after December 7, 1941, because he was not familiar with 
the business of the export department (JA 80-81), 
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of attorney in 1935 authorizing a manager to conduct the 
trade of the societa, was personally liable for the societa’s 
obligations’ and was therefore doing business in Italy. 
In other words, mere personal financial responsibility for 
the acts of the societa has become appellee’s definition of 
‘‘doing business within’’ without the citation of any statu- 
tory or case law authority to support this novel legal 
proposition. We disagree and reply to those points. 


Carlo’s Participation in the Societa Made Him Nothing More 
Than a Mere Investor 


Appellee argues that Carlo’s activity or lack thereof 
is unimportant since Carlo was doing business within Italy 
because he was (a) a member of a societa doing business 
there,? (b) personally liable for its financial obligations 
over and above its assets, and (¢) the grantor of a power 
of attorney empowering a manager to act on behalf of the 
societa and contract obligations on its behalf. As indicated 
in our Opening Brief,? appellant feels that the lower court 
should have found the societa to have been more analogous 
to an American corporation than to a general partnership. 


1In this connection, appellee attempts to make the most of the fact that 
under Italian law, the bankruptcy of the socicta brought about ipso facto the 
bankruptcy of each of the members. In such eases, however, as both Italian 
law experts testified at the trial, the estates of the members were administered 
and kept separately not only from that of the socicta but from each other 
(JA 88, 123). Accordingly, if the situation is to be equated to Amcrican 
law, the most that can be said is that, if a member of a socicta permitted it 
to become bankrupt, he was treated as if he had committed an act of bank- 
ruptey. In effect, this provision of Italian law was only a procedural device 
to assist in marshalling the assets of members to satisfy the societa’s obliga- 
tions if its assets could not satisfy them. 


? Appellee, in his Brief (p. 22), in discussing a socicta states: ‘‘It is 
clearly, as one of the Italian lawyers testified, an association of persons as 
distinguished from an association of eapital’’. It is true the appellee’s expert 
witness did make such a reference in kis direct testimony. However, on cross- 
examination he agreed with a statement from Brunctti’s ‘‘Tratto del Diritto 
delle Societa’’, p. 440, that the socicta under the Italian Code of 1942 was 
‘an individual financial entity (autonomia patrimonali)’’, (JA 129) 


3 Pp, 26-30. 
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But be that as it may, appellant’s position is that the Act 
permitted a neutral to invest his money in what later 
becomes enemy territory in a corporation, partnership, 
sole proprictorship, bank account, real estate, savings 
and loan, or what have you, without that investment or 
the form in which it is made per se constituting ‘‘doing 
business within’’ the territory so as to make the otherwise 
neutral investor an enemy. The determination of whether 
a neutral is merely an investor or is ‘‘doing business 
within’’ enemy territory and therefore an enemy must 
be made on the basis of the activity of the neutral. Con- 
fiseation cannot and should not be made to rest upon the 
form which a neutral chose to put his money in a country 
which subsequently becomes our enemy. 


Financial liability, limited or unlimited, cannot and 
should not constitute doing business within the territory. 
If that were the test, certainly all the major Swiss banks 
were ‘‘enemies’’ during the war because either during the 
war or before, they lent money to persons and firms in 
enemy territory. It is a matter of publie record that 
some of the major Swiss banks were foreed to close their 
doors because of their heavy loan commitments in Germany 
which could not be repaid.* Nevertheless, the American 
property of those or other Swiss banks was never vested 
beeause of that fact. On the basis of financial liability 
alone, any neutral who had endorsed a note of a person 
or a firm resident or located in enemy territory would be 
an enemy. But that is trade? and clearly Congress in- 
tended that neutrals could ‘‘trade’’ with enemy territory 


1The Supreme Court in Guessefeldt v. MeGrath, 342 U.S. 308, 319, admon- 
ished that confiscation is not easily to be assumed. 


2See New York Times of October 1, 1945, p. 24, Col. 7, relative to the 
closing of the Basler Handelsbanken and Banque Federale, both of which 
were major Swiss banks, 


3 Among other things, the Act in Section 2 defines trade to mean ‘*(a) Pay, 
satisfy, compromise, or give security for the payment or satisfaction of any 
debt or obligation, (b) Draw, accept, pay, present for acceptance or payment, 
or indorse any negotiable instrument or chose in action . . . (d) Buy or sell, 
loan or extend credit . . .”” 
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short of ‘‘doing business within’’.' ‘‘Doing business 
within’’ obviously requires something in addition to lia- 
bility or financial risk. That additional requirement is 
sufficient activity on the part of the investor to change a 
financial stake or a commitment into active participation 
and management. If, for example, Carlo’s activities had 
been such that his ‘‘presence’’ in Italy was reasonably to 
be inferred, the situation would have been different—that 
activity could have constituted his ‘‘doing business within’’ 
Italy as the meaning of that term is indicated in the legis- 
lative history of the Act.* As it was, he received reports 
but never reacted to them (JA 67) and was advised as to 
the status of the business in just the same manner as a 
stockholder of a corporation would have been. He was no 
more ‘‘present’’ within Italy than a stockholder of a cor- 
poration which was located and doing business there. He 
was an investor* and his activities during the critical period 
were no more than could be expected of any investor 
watching his investment. 


The fact that appellee is unable to distinguish between 
mere investment on one hand and active management 
participation on the other contributes, we think, in large 
measure to his misunderstanding of the von Opel‘ case 
and the significant effect of the power of attorney given 
there. In the predecessor* case the court found that, insofar 
as Uebersee (the Swiss corporation)*® was coneerned, it was 


1 Opening Brief, pp. 19-21. 
2 Opening Brief, pp. 21-22. 


3 The Italian Company had been founded by Carlo’s grandfather and named 
after him, Carlo inherited his share from his father. Carlo and his brother 
maintained the business in memory of the grandfather and did not operate it 
for profit. Opening Brief, p. 4. 


4Uebersee Finanz-Korporation, Fritz von Opel, Intervener-Plaintiff, v. 
Brownell, 133 F. Supp. 615 (D.D.C. 1955), aff’d, 100 App. D.C. 341, 244 F. 
2d 789 (D.C. Cir. 1957). 


* Debersee Finanz-Korporation A.G. v. Clark, 82 F. Supp. 602 (D.D.C. 1949), 
aff’d, 88 App. D.C. 182, 191 F. 2d 327 (D.C. Cir. 1951). 


6 Von Opel owned 97% of the stock of Uebersee. 
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not doing business within Hungary even though it owned 
100% of the stock of Transdanubia, a Hungarian subsidiary 
actively engaged in business in Hungary. It was an 
investor. Had Fritz von Opel not interposed his own 
active management, both personally and through his agent, 
with the intention of aiding the enemy war effort, he, 
too, would have been an investor for the purposes of the 
Act. But, he was found to have been doing business within 
Hungary—what constituted that difference between him 
and the Uebersece corporation? The answer simply is 
that he stepped out of the investor role when he left 
Switzerland, went to Hungary, became personally active 
and assumed personal responsibility for the bauxite pro- 
duetion of Transdanubia for the German war machine. 
The activities which started before the critical period 
extended through it because of the agent which von Opel 
appointed for that purpose. When he subsequently left 
Hungary, he gave a power of attorney to a person in 
Hungary empowering him to do personally on his behalf 
exactly what he, Fritz von Opel, had been doing while he 
was there. Thus he assumed an executive or managerial 
‘function and empowered a deputy to act in his absence. 
In fact, von Opel assumed an activity and by virtue of 
the activity of his agent under the power of attorney, he 
never ceased it during the critical period. To use the 
tests indicated by the legislative history of the Act, he 
was ‘‘present’’ within Hungary from the time he went 
there to spur war production until the end of armed hos- 
tilities. Contrast Carlo. In Carlo’s case, a power of 
attorney was given to the manager of a small merchandis- 
ing concern pursuant to which such manager could act 
on behalf of such concern. But note: The power was 
granted six years before the entry of the United States 
into the war. It did not empower the manager to act for 
Carlo; he could act only on behalf of the merchandising 
concern. In short, the power of attorney was nothing 
more than the equivalent of the stockholders of a corpo- 
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ration participating in the election of persons comprising 
management. Unlike von Opel, there is nothing to indicate 
that Carlo was ever active in the management of the 
Italian Company (Opening Brief, p. 7). There is no 
pattern of activity before the war and certainly none during 
the war—two letters Mueller to Carlo during the war; 
four letters Mueller to Carlo prior to the United States 
entry into the war;7 one letter Carlo to Mueller prior to 
the war and, even if it be assumed that there were other 
letters, if they were of the nature of those in the record, 
it cannot be said that Carlo stepped out of the role of 
investor and became active in the Italian Company. He 
respected the investor-management channels. He exercised 
the functions of the former but never assumed those of 
the latter. 


Appellee seeks to show the similarity of von Opel and 
Carlo by a chart? and by comparing their prewar activities. 
Our difficulty with the chart type of shorthand analysis is 
that appellee obviously prepared it in terms of ‘‘let’s list 
all the possible points of similarity’? without serious con- 
sideration to the erucial element of ‘relevance in terms of 
the ‘‘doing business within’’ concept. For example, item 
1 is addressed to the fact that both were German citizens 
yet it is clear beyond dispute that in neither ease is 
citizenship relevant to the ‘‘doing business within’’ con- 
cept. Appellee by the same logic could have pointed to the 
facts that both were men, both were rich, and both pre- 
sumably were possessed of all their faculties. We respect- 
fully suggest that the heart of both cases is the nature 
and extent to which the parties (1) assumed direct respon- 
sibility for the management of a company doing business 
within enemy territory and (2) the relationship of the 
company in each case to the wartime economy of the 


1 1936-1941. 
2Br., p. 19. 
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enemy.’ These are the issues before this Court. These 
are the issues upon which we have sought to analyze the 
facts and upon which we rest our case. We fail to see 
how appellee’s chart contributes to the resolution of such 
issues. 


The prewar pattern of conduct of von Opel and Carlo 
is to he contrasted and not compared. The pattern shows 
von Opel actively managed Transdanubia personally. The 
Italian Company empowered management and management 
operated without any interference or intervention from 
Carlo. von Opel went frequently to Hungary in connection 
with the management of Transdanubia. Carlo went to 
Italy at most once a year and sometime during his stay 
conferred with the company’s manager (JA 132). von Opel 
gave a financial guarantee to Transdanubia which extended 
until late 1942. Carlo was requested by Mueller to give 
such a guarantee but did not do it (JA 69). When the 
original recipient of von Opel’s personal power of attorney 
died, he substituted another. When Mueller, the manager, 
was forced to leave the Italian Company, Carlo left it 
without a manager, notwithstanding Mueller’s plea that 
he empower another—graphic evidence of Carlo’s unwilling- 
ness to assume even the responsibility for management of 
the Italian Company during the war. von Opel person- 
ally aided the enemy war effort. Carlo did not. von Opel 
did not respect the investor role but stepped outside 
personally to manage Transdanubia. Carlo respected the 
investor-management channels and remained in the former 
role but never undertook the latter. 


Appellee refers to the 1941 amendment to Section 5(b) 
of the Act (55 Stat. 839) as interpreted by the Supreme 


Vron Opel is a classical example of the thought expressed in our Opening 
Brief at p. 30: ‘There may be good reasons for departing from normal legal 
coneepts to enforce confiscation in cases of enemy taint or where it is clear 
beyond doubt that a person aided an enemy war effort or even attempted to 
aid it.’’ 
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Court in Clark v. Uebersee Finanz-Korporation, 332 U.S. 
480, 92 L. Ed. 88, 68 S. Ct. 174 (1947), and attempts to get 
certain comfort from it. In that Uebersee case the Supreme 
Court rejected the government’s contention that it could re- 
tain all neutral and other property validly vested under the 
amended 5(b). Instead, the Court made it clear that only 
enemy-owned property could be retained. More specifi- 
cally, the Court held that in determining whether property 
vested by virtue of the expanded 5(b) powers was required 
to be returned, the corporate veil of the claimed owner 
of the property would be pierced to ascertain whether 
its beneficial owners were enemy or non-enemy. If a mix- 
ture, it was indicated that the interest of innocent non- 
enemy shareholders would be protected.'. The bearing of 
that case upon the instant situation is, again, to show that 
in dealing with this confiscatory statute the Supreme Court 
protected the beneficial rights of neutrals. 


Appellee seems to argue, however, that the Supreme 
Court in Clark v. Uebersee, supra, decided that in cases 
of wholly owned subsidiaries doing business within enemy 
territory, the corporate veil is to be pierced in order to 
attribute the activities of the subsidiary to the parent 
so as to constitute the latter’s ‘‘doing business within’’ 
enemy territory. In other words, he contends that the 
eases cited in appellant’s Opening Brief, p. 27, are no 
longer good law for the purposes of the Act. 


Such a contention is completely contrary to the Supreme 
Court’s holding in Uebersee Finanz-Korporation v. 
McGrath, 343 US. 205, 96 L. Ed. 888, 72 S. Ct. 618 (1952), 
when that proposition was before it. Mr. Justice Minton 
giving the facts of that case stated: 


‘Petitioner owned all the stock of a subsidiary Hun- 
garian corporation engaged in the mining of bauxite 


1The effect of the decision was to overrule Behn, Meyer § Co. v. Miller, 
266 U.S. 457, 69 L. Ed. 374, 45 S. Ct. 165 (1924), a First World War case 
holding that a corporation organized and doing business within a neutral 
country but owned by enemies was an eligible plaintiff under Section 9(a) 
of the Act. 
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in Hungary and in 1939 and 1940 guaranteed a loan 
by a Swiss bank to this corporation for its operations. 
The loan was repaid in November 1942. The United 
States was at war with Hungary from December 13, 
1941. During October, November, and December 1941, 
the Hungarian corporation shipped bauxite to Ger. 
many and had a contract to do so until the end of 1942.” 


Thus, if appellee’s contention has merit, Mr. Justice Minton 
could have then and there disposed of the case by saying 
that Ucbersee, by virtue of owning and controlling the 
Hungarian subsidiary (Transdanubia), was doing business 
within enemy territory and therefore ineligible to maintain 
the action. Instead the result was based entirely on other 
grounds, #.e., the ownership and control of Ucbersee by an 
admitted enemy. 


Moreover, appellee’s contention was rejected by the late 
Chief Judge Laws in Uebersee Finanz-Korporation v. 
Clark, 82 F. Supp. 602 (D.D.C. 1949), aff’d, 88 App. D.C. 
182, 191 F, 2d 327 (D.C. Cir. 1951), who in his decision in 
von Opel took the most extreme view, prior to the lower 
court’s decision in the instant case, in deciding what con- 
stituted doing business within enemy territory. Judge 
Laws, having all the facts before him concerning the rela- 
tionship between Uebersee and its wholly owned subsidiary, 
found that Uebersee was not doing business within Hun- 
gary. On the contrary, he said that the described relation- 
ship was ‘‘an additional circumstance in this case which 
of itself perhaps would not prevent recovery by the 
plaintiff’’? 


On analysis it seems to appellant that the Uebersee 
cases stand for two propositions: One is that the Supreme 
Court effectively changed the rule of law applicable to 
the Behn, Meyer & Co. v. Miller, supra, type of ease thus 
negating a questionable decision made following World 
War I. The holding that enemies could not protect their 


182 FP, 2d 602, 606. 
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property rights by use of neutral corporations has nothing 
to do with the problem here. We are dealing with a radi- 
cally different question: Whether neutrals are made enemies 
by their ownership of companies doing business within 
enemy territory. Secondly, far from holding, as appellee 
contends, that a subsidiary’s doing business in enemy ter- 
ritory is attributable to its neutral parent to make the 
parent an enemy, the Court refused to so hold although 
such facts were before it. Instead, the Court based its 
decision on the enemy character of the owner of the neutral 
corporation. Thus the Court, in effect, reaffirmed the 
prior eases holding that the business activity of a sub- 
sidiary is not attributable to its parent. By a parity of 
reasoning, the acts of a company, or any other form of 
investment, should not be attributable to an individual 
owner to constitute his doing business where the invest- 
ment is located unless he has undertaken such active man- 
agement that his personal presence is inferred to be where 
the investment is located. This becomes even clearer when, 
as in the situation at hand, there has been no attempt to aid 
the enemy and no practical aid to the enemy war effort. 
Under such circumstances the role of the neutral is clearly 
one of investor as distinguished from the von Opel pattern 
of conduct. 


If this Court sustains the lower court in holding that 
the activity of Carlo, or in other words, the minimal con- 
tacts which he had with Italy, was sufficient to convert 
him from the role of an investor to one doing business 
within Italy, appellant submits that the effect of such a 
decision would be to decide that a neutral caught by the 
outbreak of war in the position of Carlo (owning an oper- 
ating business) must abandon his property in the enemy 
country or else subject his fortune elsewhere to confisca- 
tion. This is so because a sale or even disposition by valid 
gift would entail contacts which the appellee would con- 
strue as ‘‘doing business within’’. If that suggestion has 
merit, of course, the question is raised as to how a neutral 
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abandons property under the circumstances so as com- 
pletely and effectively to divorce himself from all activity 
connected with the enemy country. And, if there is no 
clear answer, the question is whether anyone, regardless 
of activity and regardless of his sympathies, can, by virtue 
of being caught owning an operating business (corporation, 
partnership or sole proprietorship) in an enemy country 
at the outbreak of war, do anything to prevent the confisea- 
tion of his fortune in the United States. This is the funda- 
mental question posed by this case. We submit that Con- 
gress did not intend such harsh consequences as 
confiscation of a person’s American property to flow from 
mere ownership of an inherited, moribund, Sicilian retail 
establishment plus such minimal contract as Carlo had with 
that enterprise. 


Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions presented by 
the appeal and cross-appeal are: 


(1) Whether, in a suit under Section 9(a) of the Trad- 
ing with the Enemy Act, as amended, the original plain- 
tiff, a German citizen residing in Switzerland, is an 
enemy within the meaning of Section 2(a) of that Act, 
ineligible to maintain the suit, by virtue of doing business 
within enemy or enemy-occupied territory, namely, 


(a) Within Italy, where, as half-owner and manag- 
ing partner, he supervised, directed and con- 
trolled, through an attorney in fact appointed 
by him, Carlo Wedekind & Company of Paler- 
mo, a business dealing in motors, motor pumps, 
radios, refrigerators, and citrus fruits; or 
Within Germany through his supervision, di- 
rection and control of Arobiga, A.G., a Swiss 
corporation in which he had a financial interest 
and which maintained business dealings with 
Chemieprodukte, K.G., a German concern. 


(2) Whether the court below erred in excluding certain 
correspondence bearing on the nature of the relationship 
between the aforesaid Arobiga, A.G., and Chemieprodukte, 
K.G., and as a result thereof, whether the court errone- 
ously concluded that there is insufficient evidence to 
support the Government’s contention that the original 
plaintiff was doing business within Germany and/or 
German-occupied territory during World War II. 


INDEX 


Supplemental Jurisdictional Statement.. 


Statement of Points on which Cross-Appeal Is Based 
Summary of Argument. 


Argument 
Introduction. 
I. Carlo von Wedekind is an enemy ineligible to main- 
tain suit under the Trading with the Enemy Act 
by reason of his doing business within Italy 
through Carlo Wedekind & Company 
(a) The term “doing business within” applies to 
individuals. 

(b) Carlo Wedekind & Company doing business 
within Italy was Carlo von Wedekind doing 
business within Italy 


Il. 


The original plaintiff was also doing business after 
December 7, 1941, in Germany and German-occu- 
pied countries through the Swiss corporation, Aro- 
biga, A.G.... 


Conclusion 
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United States Court of Appeals 


For tHe District or Cotumsra Circuit 


September Term 1960 


No. 16199 
Horst von Hennic, Ancillary Executor of the Estate of 
Carlo von Wedekind, Deceased, aprELLANT 
v. 


Rosert F. Kennepy, Attorney General of the United 
States as Successor to the Alien Property 
Custodian, APPELLEE 


No. 16201 


Rosert F. Kennepy, Attorney General of the United 
States as Successor to the Alien Property 
Custodian, cRoss-APPELLANT 


v. 


Horsr von Hewnie, Ancillary Executor of the Estate of 
Carlo von Wedekind, Deceased, cross-aAPPELLEE 


Cross-Appeals from a Judgment of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE AND CROSS-APPELLANT 


SUPPLEMENTAL JURISDICTIONAL STATEMENT 


The Attorney General’s cross-appeal was filed on Janu- 
ary 26, 1961 (JA 49). By order of this Court, dated 


(1) 


2 


February 16, 1961, the two appeals were consolidated 
for filing of briefs and the joint appendix and for argu- 
ment. The jurisdiction of this Court with respect to the 
cross-appeal is invoked under Title 28, Section 1291, 
U.S. Code, as amended, 62 Stat. 929, 65 Stat. 726, 72 Stat. 
348. 


COUNTER-STATEMENT OF THE CASE 


Preliminary Statement 


Pursuant to the order of this Court, dated February 
16, 1961, this brief constitutes the answer to the brief 
of the appellant (plaintiff below) and the opening brief 
on the precautionary cross-appeal taken by the Govern- 
ment (defendant below). 

This action was brought under Section 9(a) of the 
Trading with the Enemy Act, as amended (40 Stat. 411, 
419; 50 U.S.C. App. 9(a)), to recover the proceeds of the 
liquidation of 50% of Empire State Properties & Trading 
Corporation, a New York corporation, and certain bank 
accounts, vested as property of Oscar von Wedekind and 
Julia von Knorr, nee Wedekind, both nationals of Ger- 
many and brother and sister, respectively, of the original 
plaintiff, Carlo von Wedekind (JA 10-25). An amend- 
ed complaint was filed on May 22, 1956 (JA 10), which 
was answered by the Attorney General on August 20, 1956 
(JA 26). The answer placed in issue (a) the enemy 
status of Carlo von Wedekind, and (b) whether Carlo 
von Wedekind was the pre-vesting owner cf the vested 
property. 

Following the death of Carlo von Wedekind on August 
5, 1957, Horst von Hennig, Ancillary Executor of the 
Estate of Carlo von Wedekind, deceased, was substituted 
as plaintiff by order dated September 23, 1958. The 
Attorney General moved on January 25, 1960, for sum- 
mary judgment dismissing the complaint for the reason 


1 Horst von Hennig is Carlo von Wedekind’s nephew, only sur- 
viving child of Carlo’s sister Tilda (JA 130). 
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that Carlo von Wedekind was an enemy as defined by 
Section 2(a) of the Trading with the Enemy <Act in that, 
as an individual residing outside the United States, he 
was doing business within the territory of a nation with 
which the United States was at war. This motion was 
denied for the reason that the court was of the opinion 
that there existed material facts in dispute relating to 
that issue (JA 27). The Government thereupon moved 
for a separate trial of the issue of the enemy status of 
Carlo von Wedekind, and this motion was granted (JA 
28). <A further motion by the Attorney General to ad- 
vance this separate issue for trial was granted with ap- 
pellant’s consent on August 22, 1960 (JA 28), and trial 
was had thereon on October 13, 14 and 17, 1960. Judg- 
ment was entered on November 29, 1960, dismissing the 
complaint on the merits (JA 47). Appellant filed a notice 
of appeal on December 27, 1960 (JA 48), and the Attor- 
ney General filed his protective cross-appeal on Janu- 
ary 26, 1961 (JA 49). 

The original plaintiff, Carlo von Wedekind (hereinafter 
Carlo), was the eldest son of five children born to Paul 
and Sophie Wedekind (JA 130), heirs to extensive family 
fortunes which, on the parents’ death, descended to Carlo 
and his brother and sisters as a community of heirs. 
Carlo, like his father, was born in Palermo, Sicily, but, 
also like his father, he retained his German citizenship 
throughout his life (JA 38). Though educated in Ger- 
many, he never resided there after reaching his majority 
and, from at least 1930 until his death in 1957, he was a 
resident of Switzerland (JA 39). 


Facts on Appeal 


Carlo’s grandfather founded the export-import firm of 
Carlo Wedekind & Company in Palermo about 1829, which 
was carried on by Carlo’s father, who was also in the oil 
business in Italy (JA 39, 131). Upon the father’s death, 
Carlo kept the company in operation and from 1938 he 
and his brother, Oscar, a citizen and resident of Germany 
throughout the war, were the owners of the firm, a societa 
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in nome collettivo under Italian law, each holding a one- 
half interest (JA 57, 73, 132, 194). Only Carlo, however, 
took part in the supervision and management of the busi- 
ness (JA 57, 74, 132). 

In addition to exporting citrus fruits to northern Euro- 
pean countries, including Germany, Carlo Wedekind & 
Company sold motors, pumps, presses, radios, refrigera- 
tors and other domestic appliances (JA 39, 54, 75, 76). 
It did approximately one million lire? worth of business 
in the years 1941 and 1942 (JA 39). From 1935 to the 
middle of 1943, it was actively managed by Arturo Mueller 
to whom Carlo, as managing partner of the firm, had given 
a power of attorney to represent the company “in all 
matters connected with its trade” (JA 33, 39, 189-191). 
Mr. Mueller had been with the company since 1925 (JA 
52) and the authority conferred on him as Carlo’s attor- 
ney in fact was indeed broad (JA 189-191), but he re- 
ported to Carlo on matters relating to the business (JA 
39, 67, 164-185), sought and obtained advice and financial 
assistance from Carlo when needed (JA 69), and received 
instructions and directives concerning the running of the 
firm from Carlo (JA 70). Carlo determined Mueller’s 
salary and remuneration (JA 57) and had eredited to 
Mueller in Switzerland, through Fides, A.G., an extra 
200 francs per month (JA 63, 64). Carlo also paid Ales- 
sandro di Pasquale, technical advisor to Carlo Wedekind 
& Company from 1931, who took care of the business in 
Palermo after Mueller was drafted into the Italian army 
in 1943 (JA 73, 77). 

When Carlo Wedekind & Company, because of the 
German interests in the firm, was placed under sequester 
in 1945 by decree of the Italian Minister of the Treasury 
(JA 207), its business had been completely disrupted by 
the war, bombardments, etc. (JA 77). Before the Allied 
invasion of Sicily in 1943, its inventory, as well as office 


? Approximately $50,000 at the official rate of exchange in effect 
from 1937 to June 1941. Banking & Monetary Statistics, Federal 
Reserve System, published November 1943, p. 673. 
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furniture, had been removed for safekeeping from Paler- 
mo to Aspra and Termini in Sicily, and a major portion 
had been sent to Todi in the central part of Italy (JA 
77-78, 181-183). By the time the firm was released from 
sequestration, its assets were “old and rusty” and “sold 
at cut rate” (JA 66). Upon liquidation, they brought 
approximately one and a half million lire,? of which Carlo 
gave Mueller approximately 900,000 lire as severance pay 
and the balance was divided between the two owners, 
Carlo and Osear von Wedekind (JA 66-67). 

Carlo Wedekind & Company is an Italian concern known 
and described as a societa in nome collettivo. Each party 
introduced testimony of Italian lawyers on the nature 
and concept of a societa in nome collettivo (hereinafter 
sometimes “societa”) under Italian law. Both experts 
agreed that a socicta is formed by a constituent deed or 
instrument of formation signed by the members (J.A 83, 
114). The deed or instrument must contain, among other 
things, the name of the societa, the names of its members, 
the capital or services contributed by the members, the 
duration of the societa, the purpose or object of the 
societa, and the manner in which profits and losses are 
divided among the members (JA 83-84, 114-115). A 
societa makes contracts, holds real estate, and issues 
promissory notes in its own name (JA 84, 121). The 
members of a society are jointly, severally and unlimited- 
ly liable for the obligations of the societa if the societa’s 
assets are insufficient, and the bankruptey of the socicta 
automatically adjudicates its members bankrupt (JA 85, 
87, 100, 117, 122-123). Each expert agreed that a societa 
was a juridical entity under the old 1885 Italian Code of 
Commerce but was not such an entity under the new 1942 
Italian Civil Code‘ (JA 94, 113-114, 124, 129). 


* Approximately $2,500 at the then rate of exchange, 


*Book 5 pertaining to companies and corporations went into 
effect February 15, 1941 (JA 114). 
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Facts on Cross-Appeal 


Prior to 1932, Carlo von Wedekind owned all of the 
stock of the Swiss corporation, Arobiga, A.G., which was 
organized for the acquisition and exploitation of inven- 
tions, processes and industrial rights, especially in the 
field of rust preventives (JA 29, 40). In that year, he 
sold the stock to Fides, A.G., another Swiss corporation 
dominated and controlled by Carlo, which in 1929 had 
purchased certain patents known as the “Denso patents” 
from Chemieprodukte, K.G., a German company with its 
principal place of business in Berlin (JA 29, 39-40, 143). 
Carlo had a financial interest in Arobiga (JA 29) and he 
continued at all times to influence and control the affairs 
of that company (JA 138). In fact, he was the only one 
who gave instructions to the sole member of the board of 
Arobiga and his voice on matters was decisive (JA 138). 

In the early 1930’s, the foreign patents held by Fides, 
A.G., were taken over for exploitation by Arobiga (JA 
29, 40, 143), and Carlo was interested in exploiting the 
“Denso” patents (JA 139). To this end, he had business 
transactions with Chemieprodukte, K.G., up to 1944 (JA 
139). Chemieprodukte manufactured bindings for corro- 
sion protection of gas pipes, bituminous agents for the 
protection of gas pipes, varnishes and varnish paints, 
soap, perfumes and cosmetic articles, bituminous and water 
mixtures for road construction, and insulation agents (JA 
29, 40, 142). During the years 1941 to 1945, it manufac- 
tured in Berlin, Duisburg and Warsaw, employing about 
750 persons, and was classified by the Nazi authorities as 
an enterprise “vital” to the German war economy (JA 
142-143). 

In 1935 Arobiga entered into a contract with Chemie- 
produkte whereby the latter was authorized to license the 
former’s patents in foreign countries and the net proceeds 
from such foreign use was to be divided three ways, i.e., 
one-third to Arobiga, one-third to Chemieprodukte, and 
one-third to the inventor (JA 29, 40, 147-148). Chemie- 
produkte exploited the “Denso” patents for Arobiga, dis- 
tributed the profits, and each year until 1944 sent Arobiga 
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its share, together with an accounting (JA 30, 40, 147, 
152). The 1935 agreement was not produced by the ap- 
pellant so the Government offered correspondence ex- 
changed between the parties to the agreement in an effort 
to reconstruct its terms insofar as the relationship of the 
parties thereto (Arobiga and Chemieprodukte) was con- 
cerned. The Attorney General contends that the German 
company was an agency of the Swiss company in exploit- 
ing the “Denso” patents outside of Germany.> The court 
below accepted in evidence ail letters written by Arobiga 
but excluded, as incompetent or irrelevant, the letters 
from Chemieprodukte or its managing director to Arobiga 
or Carlo (JA 144-163). 


The District Court’s Decision 


The court below dismissed the complaint on the merits 
upon its finding that, during the crucial war years, the 
original plaintiff, Carlo von Wedekind, was carrying on 
business in Italy through Carlo Wedekind & Company 
(JA 44, 47-48). This is sufficient to support the judgment. 

With respect to the Government’s contention that Carlo 
was also doing business in Germany during World War 
II, through Arobiga, A.G., however, the trial court found 
that Carlo was directing the activities of Arobiga, A.G., 
but that there is “no evidence as to what the connection 
was between the original plaintiff and Arobiga” and that 
there is “no evidence as to whether Chemieprodukte was 
issuing licenses as agent of Arobiga or whether it was 
doing so as an independent contractor” (JA 45-46). The 
court’s rulings in excluding evidence and these last two 
quoted findings are the bases of the Attorney General’s 
cross-appeal, which seeks only to support the court’s judg- 
ment on the additional ground that the original plaintiff 
is also an enemy, ineligible to maintain suit, by reason 
of doing business within Germany. 


5 When Chemieprodukte sold the “Denso” patents to Fides in 
1929, it retained all of the rights in the patents within Germany 
(JA 40, 147-148). 
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STATEMENT OF POINTS ON WHICH CROSS-APPEAL 
IS BASED 


. The court erred in refusing to admit in evidence the 
following defendant’s exhibits marked for identifica- 
tion: Nos. 16 and 16-A, 19 and 19-A, 20 and 20-A, 24 
and 24-A, 26 and 26-A, 27 and 27-A, and 28 and 28-A. 

. By reason of the foregoing, the court erred in finding 
that there is no evidence as to whether Chemie- 
produkte, K.G., was issuing licenses as agent of Aro- 
biga, A.G., or whether it was doing so as an independ- 
ent contractor. 

. The court erred in concluding that there is no evi- 
dence showing any connection between the original 
plaintiff and Arobiga, A.G., other than the fact that 
the original plaintiff was directing the activities of 
Arobiga, A.G. 


SUMMARY OF ARGUMENT 


The only issue * in this ease before this Court is whether 
the original plaintiff, Carlo von Wedekind, a German 
citizen resident in Switzerland, is an enemy under the 
Trading with the Enemy Act, ineligible to maintain a suit 
thereunder, by reason of his doing business within enemy 
territory. 

The definition of “enemy,” based on doing business 
within enemy territory, contained in Section 2(a) of the 
Trading with the Enemy Act, expressly and purposefully 
includes individuals as well as corporations. In setting 
up that category of enemies Congress was not, as appel- 
lant? argues, concerned “largely, if not exclusively” with 


6 The question of Carlo von Wedekind’s ownership of the vested 
property, much disputed by the Government, was separated for 
trial from the issue of enemy status and has not been resolved. 
There is consequently no issue before this Court concerning the 
“confiscation” of Carlo’s property as the appellant would have us 
believe. 


7 Throughout this brief the word “appellant” where used refers 
to the plaintiff below and “appellee” to the defendant below. 
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corporations but was, as the statute states, equally con- 
cerned with individuals. 

Carlo von Wedekind was a 50% owner and his brother 
Oscar, a German citizen resident in Germany, owned the 
other 50% of Carlo Wedekind & Company, an Italian 
firm known under Italian law as a societa in nome col- 
lettivo. It is conceded that this Italian company was 
doing business within Italy, an enemy country. Whether 
Carlo von Wedekind was doing business within Italy, as 
the court below found, depends upon the nature of a 
societa in nome collettivo under Italian law and the rela- 
tionship of its members thereto. 

Italian law experts testified that a societa in nome col- 
lettivo under Italian law is an association of two or more 
persons created by an instrument in writing, signed by 
all its members, setting forth the collective name under 
which the association shall be known, the purpose or 
object of its business, the term or duration thereof, and 
the manner of division of profits and losses among its 
members. Each of the members under Italian law is 
jointly, severally and unlimitedly liable for the debts and 
obligations of the socicta in nome collettivo to the extent 
the assets of the company are insufficient. The bank- 
ruptey of the company constitutes an automatic adjudica- 
tion of bankruptey of each of its members. Carlo von 
Wedekind was entrusted by his co-owner with the re- 
sponsibility of supervising and directing the Italian com- 
pany. In that capacity Carlo executed a power of attor- 
ney in 1935 to an employee of the company, who man- 
aged the company thereunder at least until 1943. After 
his appointment the attorney in fact reported continuous- 
ly to Carlo about the affairs of the company until the 
company was liquidated following its sequestration as 
German property by Italy. 

Under the above circumstances judicial precedents con- 
cerning corporate doing of business through agents or 
employees or subsidiaries are not enlightening. The third 


10 


Uebersee case® does present a set of facts similar to 
the instant case and provides an a fortiorz judicial prece- 
dent supporting the court below in its finding that Carlo 
von Wedekind was doing business within Italy. 

The attributes of a societa in nome collettivo which are 
identical in concept with those of an American general 
partnership, such as, the personal liability of its members 
for the debts and obligations of the firm, and the addi- 
tional factor that the bankruptcy of the firm under Italian 
law automatically results in the bankruptcy of its in- 
dividual members, demonstrate that the business of a 
societa in nome collettivo is the personal business of its 
members. The relationship of a member of a societa in 
nome collettivo to his firm is not that of a mere investor 
analogous to the interest of a stockholder in his corpora- 
tion, for a member of such an Italian company risks more 
than his investment—his entire personal fortune is by 
law dedicated to the affairs of the company. Carlo’s per- 
sonal liability for the debts of his company when coupled 
with his supervision and direction of the affairs of that 
company, through an attorney in fact appointed by him 
and whose salary he fixed, renders the doing of business 
in Italy by Carlo Wedekind & Company the doing of 
business in Italy by Carlo. 

The cross-appeal filed by the Government was a pre- 
cautionary measure to assure its right to argue an addi- 
tional ground for sustaining the judgment of the court 
below, namely, that the record supports a finding that the 
original plaintiff, Carlo von Wedekind, is an enemy by 
reason of his doing business within Germany and enemy- 
oceupied territory. The lower court erred in making a 
contrary finding and further erred by excluding certain 
correspondence offered by the Government which clearly 
establishes that Carlo von Wedekind through Arobiga, 
A.G., a Swiss corporation which he directed and con- 


8 Uebersee Finanz-Korporation v. Brownell, 133 F. Supp. 615, 
affirmed sub nom Von Opel v. Brownell, 100 U.S. App. D.C. 341, 
244 F. 2d 789, certiorari denied, 355 U.S. 878. 
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trolled, did business within Germany and enemy-occupied 
territory through the agency of Chemieprodukte, K.G., a 
German company with its principal office in Berlin. 

The correspondence excluded consists of letters, the au- 
thenticity of which is stipulated, from Chemieprodukte or 
its managing director addressed to Arobiga, A.G., or to 
Carlo von Wedekind. All but one of these letters from 
Chemieprodukte were in reply to, or were answered by 
Arobiga, A.G., or were referred to by Arobiga, A.G., and 
the correspondence containing the inquiries, responses and 
references of Arobiga were admitted in evidence. The 
exclusion was error under the authority of Crawford v. 
United States, 212 U.S. 183, and Salinger v. United States, 
272 U.S. 542, holding that where some letters are admitted 
in evidence the whole of the exchange of correspondence 
becomes admissible. 

While the record as it stands permits, if it does not re- 
quire, the inference that the German company did busi- 
ness in Germany and occupied countries as an agent of 
Carlo von Wedekind, the excluded correspondence makes 
the existence of such an agency clear. 

Carlo von Wedekind is therefore an enemy ineligible to 
bring this suit, not only as an individual resident outside 
the United States who was doing business within Italy, 
but also because he was doing business within Germany 
and enemy-occupied territory. 


ARGUMENT 


Introduction 


At the outset, it must be clarified that this case does 
not deal with the question of confiscation of Carlo’s 
property as repeatedly asserted by appellant (Br. 4, 9, 10, 
11, 20, 21, 29, 30, 31). The validity of the Attorney 
General’s seizure is not in issue (JA 31). Carlo’s alleged 
ownership of the vested property, much disputed by the 
Government, has never been established and likewise is 
not in issue before this Court (JA 28, 31). 


° The reference “Br.” herein designates appellant’s brief. 
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The only question before this Court is whether the 
original plaintiff is eligible to maintain a suit under Sec- 
tion 9(a) of the Trading with the Enemy Act for the 
purpose of establishing his claimed interest, right or title 
in and to the property seized in the names of others 
(JA 31). 

Insofar as is pertinent here, Section $(a) permits only 
those “not an enemy or ally of enemy” to maintain such 
a suit, and appellee contends and the court below found 
that Carlo von Wedekind was an enemy within the defi- 
nition of that term contained in Section 2(a) of the Act 
in that he was an individual (a citizen of Germany) 
residing outside of the United States (in Switzerland) 
and doing business within enemy territory, to-wit, Italy 
(JA 47). Appellee also contends that Carlo von Wede- 
kind was not qualified to maintain this suit on the fur- 
ther and additional ground that he was also doing busi- 
ness within other enemy territory, to-wit, Germany. This 
latter contention raised by the cross-appeal need not be 
reached if this Court concludes to affirm the judgment 


below, for, if upheld, it merely provides an additional 
basis for sustaining the judgment below on the same issue 
from which appellant appeals, namely, that Carlo von 
Wedekind is an enemy within the purview of the Trading 
with the Enemy Act, ineligible to maintain a suit for the 
recovery of vested property. 


I 


Carlo von Wedekind is an enemy ineligible to maintain 
suit under the Trading with the Enemy Act by reason 
of his doing business within Italy through Carlo Wede- 
kind & Company. 


(a) The term “doing business within” applies to 
individuals. 
Section 2 of the Trading with the Enemy Act, 50 U.S.C. 
App. § 2, 40 Stat. 411, defines an enemy, inter alia, as 
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Any individual . . . resident within the territory ... 
of any nation with which the United States is at war, 
or resident outside the United States and doing busi- 
ness within such territory, and any corporation in- 
corporated within such territory . . . or incorporated 
within any country other than the United States and 
doing business within such territory. 
The language of the statute expressly defines, clearly and 
separately, as an enemy, an individual who is doing 
business within the proscribed areas and, as an enemy, 
a corporation similarly conducting itself. There is no 
justification for the appellant’s contention that Congress 
was concerned “largely, if not exclusively” with corpora- 
tions doing business within enemy territory (Br. 21), nor 
does the legislative history of this provision support the 
appellant. During the debates on the House floor, on the 
bill which became the Trading with the Enemy Act, Repre- 
sentative Montague, who managed the bill for its pro- 
ponents, made abundantly clear that neutral individuals 
doing business within enemy territory were included with- 
in the definition of enemy under the Act. In response to 
a question by Representative Lenroot, who complained 
that under the Act a citizen of Denmark, with an agent 
in Germany, doing a small percentage of business in that 
country would be an enemy with respect to his entire 
business wherever done, Representative Montague replied 
(55 Cong. Rec. 4843) : 


I can only repeat that a neutral carrying on business 
in Germany is an enemy under this bill, and because 
he does business, the larger part of the business as 
to that, with citizens of friendly countries does not 
alter his enemy character. It would be impossible 
to separate or distinguish his enemy business from 
his neutral business. . . . 


Congress did not undertake further to define the phrase 
“doing business within” perhaps for the reason assigned 
by Assistant Attorney General Charles Warren, who 
drafted the bill, that the phrase has been construed many 
times by the Supreme Court and has a well-defined legal 
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meaning. The phrase has indeed been construed many 
times by the Supreme Court and by other courts through- 
out the United States. It has arisen frequently in de- 
termining whether a non-resident of a state may be 
served with process within that state or subjected to tax- 
ation or otherwise made amenable to the laws of the state 
by reason of conducting a business therein. 

In this case, however, it is not necessary to analyze 
these decisions with respect to Carlo Wedekind & Com- 
pany for it is conceded (Br. 26), as it must be, that Carlo 
Wedekind & Company was doing business within Italy, an 
enemy country. The issue here is whether Carlo von 
Wedekind, a German citizen resident in Switzerland, was 
doing business within Italy. This in turn depends upon 
Carlo’s relationship to Carlo Wedekind & Company and 
the nature of a societa in nome collettivo under Italian 
law, which Carlo Wedekind & Company was. In other 
words, is the business admittedly done by Carlo Wede- 
kind & Company necessarily attributable to Carlo von 
Wedekind? If it is, then Carlo is an enemy ineligible to 
maintain a suit under Section 9(a) of the Trading with 
the Enemy Act. 


(b) Carlo Wedekind & Company doing business within 
Italy was Carlo von Wedekind doing business with- 
in Italy. 


The firm Carlo Wedekind & Company was a creature 
known under Italian law as a societa in nome collettivo. 
Both Italian lawyers testified that such a societa was 
established by a written instrument signed by its mem- 
bers; that such an instrument, beyond declaring the pur- 
pose and objects of the business, fixed a definite duration 
for the association and defined the manner of division 
of the profits and losses among its members (JA 84, 114 
115). Most important, under Italian law the members of a 
societa are jointly, severally and unlimitedly liable for the 
obligations of the societa to the extent that the company’s 
assets are insufficient therefor (JA 85, 117). The bank- 
ruptey of the societa constitutes the automatic adjudica- 


15 


tion of bankruptcy of each of its members (JA 87, 117). 
As these facts indicate, a societa is an association of per- 
sons rather than of capital, and it is that which distin- 
guishes it from the concept of a corporation both under 
Italian law (JA 114) and under American law. 

Carlo Wedekind & Company was a societa with but two 
members, Carlo and his brother Oscar, each owning 50% 
of the company (JA 132). The last instrument signed by 
the members of this societa was dated September 24, 
1938 (JA 192-195) on the occasion of the withdrawal of 
a third member. The reduction in capital and the dura- 
tion of the company for a period of three years from 
the date thereof were duly agreed upon. Oscar von Wede- 
kind took no part in the supervision or management of 
the business conducted by the societa. All management 
powers were entrusted to Carlo (JA 57, 74-75, 132). In 
that capacity he executed a power of attorney to one 
Arturo Mueller, who as attorney in fact managed the 
business and reported regularly to Carlo in Switzerland 
(JA 62, 63, 67, 185-191). It was Carlo who fixed Mr. 
Mueller’s salary (JA 57). 

Of all the cases cited in appellant’s brief on the issue 
of doing business only one is helpful in the context of 
this case in determining whether Carlo was doing business 
in enemy territory. Guessefeldt v. McGrath, 342 U.S. 
308, one of the cases chiefly relied upon by appellant, is 
not in point. That case did not involve the enemy status 
of Guessefeldt at all. The Government conceded for the 
purposes of its motion that Guessefeldt was not an enemy 
as that term is defined by the Trading with the Enemy 
Act. The issue was whether under Section 39 of the Act 
any citizen of Germany wherever resident was entitled 
to recover his property. There was no suggestion that 
Guessefeldt was doing business within Germany. The 
Supreme Court in bolstering an interpretation it was 
suggesting for a clarification of the term “resident with- 
in” made a footnote reference to a Senate Report ex- 
planation of the term “doing business within such terri- 
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tory.”’° There is no other discussion by the Court of 
the term “doing business within” either in relation to 
Guessefeldt or to any set of facts.” 

Cases such as Cannon Manufacturing Co. v. Cudahy, 
267 U.S. 333; Peterson v. Chicago, Rock Island & Pac. Ry., 
205 U.S.364; and People’s Tobacco Co., Ltd. v. American 
Tobacco Co., 246 U.S. 79, concern either in their facts or 
dictum two corporations, one of which is a subsidiary of 
the other, and the doing of business by the subsidiary is 
sought to be attributed to the parent. In this case we do 
not have even one corporation, much less two, and the 
reasoning of the courts is of no assistance in ascertaining 
the relationship between Carlo, an individual, and the 
societa in Italy of which he was a member and half owner. 
Compagnie Internationale des Produits Alimentaires v. 
Sutherland, Equity No. 42,058 (Sp. Ct. D.C. 1928), was 
decided in a short memorandum opinion, devoid of facts, 
solely on the authority of Cannon Manufacturing Co. v. 
Cudahy, supra. It must be assumed therefrom that the 
Compagnie Internationale case also involved a relation- 
ship between two or more corporations and is likewise 
inapposite. The appellant stresses, in connection with 
these cases, that the Supreme Court has held that the busi- 
ness done by a subsidiary within a particular jurisdiction 
will not be attributed to the parent despite the fact that 
the parent supervised and controlled the subsidiary (Br. 
27). Notwithstanding that the situations are not anal- 
ogous to the facts in the instant case, it should be pointed 
out that such reasoning would no longer be applied to 


20To the extent that the explanation may be analogous, Carlo 
fits squarely within it, for his 50% ownership coupled with his 
supervision and direction of the Italian company is “a substantial 
not casual or transitory connection with it.” 


11 After remand by the Supreme Court, Guessefeldt was in fact 
determined after trial to be an enemy ineligible to maintain suit 
under the Trading with the Enemy Act by reason of being resi- 
dent within Germany during World War II. See Guessefeldt v. 
Brownell, 213 F. 2d 24, 94 U.S. App. D.C. 155, certiorari denied, 
348 U.S. 875. 
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comparable situations arising under the Trading with the 
Enemy Act because of the amendment to Section 5(b) of 
that Act in 1941 (55 Stat. 839). The purpose of that 
amendment was to eliminate the rigidity and inflexibility 
that hampered the purposes and objectives of the Act as 
manifested in Behn, Meyer & Co. v. Miller, 266 U.S. 457, 
in which the Supreme Court refused to pierce the cor- 
porate veil and deny to a neutral corporation access to 
our courts under the Trading with the Enemy Act, not- 
withstanding that the corporation was enemy owned or 
controlled. The amendment now makes clear that corpo- 
rate fictions will be penetrated so that “no innocent ap- 
pearing device could become a Trojan horse.” Clark v. 
Vebersee Finanz-Korporation, 332 U.S. 480, 488. 

The second Uebersee case, Uebersce Finanz-Korporation 
v. Clark, 82 F. Supp. 602, affirmed sub nom. Uebersce 
Finanz-Korp. v. McGrath, 89 U.S. App. D.C. 167, 196 
F. 2d 557, modified and affirmed, 343 U.S. 205, upon 
which the appellant also chiefly relies, like those above 
dealt with the relationship of two corporations, one a 
Swiss corporation and the other an enemy corporation. 
Although the Government as an alternative defense in its 
answer alleged that the Swiss corporation was an enemy 
on the basis of its doing business in Hungary through its 
control of the Hungarian corporation, none of the courts 
found it necessary to reach or to discuss that defense. 
Each of the courts found that the enemy taint of the 
Swiss corporation through the interest therein of German 
citizens was more than enough to render the plaintiff 
Swiss corporation an enemy ineligible to maintain suit 
under the Trading with the Enemy Act. The case has 
little or no applicability to the case at bar. It is, how- 
ever, illuminating in one respect, namely, that the Su- 
preme Court, at page 211, discusses the change brought 
about by the 1941 amendment to Section 5(b) of the Act 
and the consequent inapplicability of its own decision in 
Behn, Meyer & Co. v. Miller, supra, with respect to cor- 
porate sanctity. 
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The one case discussed by the appellant which does 
provide a guidepost for the determination of doing busi- 
ness within an enemy county is the third * Uebersee case, 
Uebersee Finanz-Korporation v. Brownell, 133 F. Supp. 
615, affirmed sub nom. von Opel v. Brownell, 100 U.S. 
App. D.C. 341, 244 F. 2d 789, certiorari denied, 355 U.S. 
878. In this case the District Court found that Fritz von 
Opel was barred from maintaining suit because he was 
acting for and on behalf of enemies and was an enemy 
agent and enemy-tainted, and on the further ground that 
he was an enemy by reason of doing business in Hungary, 
an enemy country. This Court affirmed on the ground 
that he was not an innocent stockholder of a neutral 
corporation permitted to intervene under the doctrine 
expounded by the Supreme Court in Kaufman v. Societe 
Internationale, 343 U.S. 156. This Court expressly stated 
that the ground upon which it affirmed, being dispositive 
of the appeal, made unnecessary the consideration of the 
other grounds upon which the court below found von Opel 
ineligible to maintain suit, namely, doing business within 
Hungary and an agent of the enemy (244 F. 2d at 791). 
Strangely, the appellant finds on analysis that this von 
Opei case has little or nothing in common with the instant 
case (Br. 17). It would be difficult, indeed, to find two 
cases with so parallel a set of facts. The following chart 
will illustrate the similarity of the factual situations in 
both cases: 


12 The appellant refers to this case as the second of the Uebersee 
cases he cites (Br. 15). 


Fritz von Opel 


(1) German by birth, claimed 
citizen of Lichtenstein 
(133 F. Supp. 615, 618-619). 


(2) Resident of Switzerland to 
1940; present in United States 
throughout hostilities (ibid 
618). 


Held title to 97% of Uebersee 
corporation, which owned 
100% of Hungarian corpora- 
tion (ibid 617, 619). 


Hungarian corporation doing 
business with Germany (ibid 
619). 


Von Opel gave power of 
attorney to employee of 
Hungarian corporation (ibid 
619). 


Copy of power not available. 


Von Opel in United States 
from 1940 to end of hostili- 
ties—never in Hungary 
during crucial years (ibid 
618). 


Von Opel made visits to 
Hungary between 1935 and 
1939 to manage and direct 
affairs of Hungarian corpora- 
tion (ibid 619). 


Von Opel did not correspond 
after 1940 with his agent in 
Hungary. 


(10) District Court held: Doing 
business in enemy territory. 


Carlo von Wedekind 


German by birth, citizen of 
Germany (JA 29, 38-39; Br. 
3). 


Resident of Switzerland from 
before the war to 1957 
(ibid). 


Owned 50% of Italian com- 
pany (Br. 4). 


Italian firm doing business in 
Italy (JA 30, 39; Br. 26). 


Carlo gave power of attorney 
to employee of Italian firm 
(JA 33, 62, 71, 189-191). 


Power admitted in evidence 
(JA 185-191). 


Carlo in Switzerland—never 
in Italy after December 11, 
1941 (JA 64, 79). 


Carlo made frequent visits to 
Italy prior to 1941 to super- 
vise and direct affairs of 
Italian firm (JA 31, 132). 


Carlo corresponded with his 
agent until 1943 (JA 164- 
185). 


District Court held: Doing 
business in enemy territory. 


Where there exists any variance between those facts 
pertaining to Fritz von Opel and those with respect to 
Carlo von Wedekind, the facts relating to Carlo weigh 
heavier on the scale of “doing business.” For instance, 
Fritz’s bare legal title to a majority interest in the neu- 


20 


tral parent corporation is more remote to the subsidiary 
doing business in enemy territory than Carlo’s 50% direct 
ownership of the actual firm engaged in business in an 
enemy country. Furthermore, von Opel never had any 
contact with or gave any instructions to his attorney in 
fact in Hungary after the United States entered World 
War II, whereas Carlo von Wedekind corresponded regu- 
larly with his agent until just before the Allies invaded 
Italy in 1943. 

Although appellant produced only two letters written 
by the agent to Carlo after December 1941, one explains 
the absence of a letter from Carlo by assuming it was 
lost “which happens very often these days, unfortunately,” 
and refers to the agent’s preceding letter to Carlo written 
just five weeks before (D’s Ex. 6-A, JA 179). The other 
one, written on July 12, 1943, refers to two letters from 
Carlo dated June 26 and 28 (D’s Ex. 7-A, JA 181). Since 
all letters mentioned in these and other exhibits were not 
produced, it may be inferred that there were others also 
and that the ones in evidence, including those written 
prior to December 1941," establish the pattern of regular 
correspondence between Carlo and Arturo up to 1943. 

Since there is no material variance in the balance of 
the facts listed above, there remains only to examine ap- 
pellant’s attempt to distinguish the “one thing in com- 
mon” he concedes, namely, the power of attorney granted 
by von Opel versus the one given by Carlo. The distine- 
tions urged are that von Opel’s was given “personally . . . 
to sign von Opel’s name’ and for “war production pur- 
poses” (Br. 18). The latter, if true, is immaterial be- 
cause there is nothing in the statute here involved which 
specifies any “type” of business required (Uebersee 


13P)’s Ex. 2-A (JA 168), written on May 18, 1940, refers to a 
letter Mueller wrote to Carlo on May 11th; D’s Ex. 3-A (JA 170), 
written on October 10, 1940, refers to a letter from Carlo dated 
September 25, 1940; D’s Ex. 4-A (JA 176), written on June 3, 
1941, acknowledges a letter from Carlo dated May 23, 1941; and 
D’s Ex. 5-A (JA 177), is Carlo’s answer, written on June 12, 1941, 
to Mueller’s letter of June 3, 1941. 
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Finanz-Korporation v. McGrath, 343 U.S. at p. 212). 
Moreover, it is not apparent that supplying raw material 
for manufacturing is a “war production” purpose any 
more than is supplying food to the enemy in carload lots, 
as Carlo Wedekind & Company did (JA 54, 76). The 
alleged “distinction” which remains is that the power of 
attorney given by von Opel authorized his agent to sign 
von Opel’s name, whereas under the power granted by 
Carlo von Wedekind, Arturo Mueller signed his own name. 
The Government contends that this difference again 
weights the scale of “doing business” heavier on Carlo’s 
side. 

The instrumentality for von Opel’s “doing business” 
was Transdanubia Bauxite, A.G., a Hungarian corpora- 
tion. Corporations can act only through human beings 
(United States v. Scophony Corp., 333 U.S. 795, 820; 
Hoffman v. Wash.-Va. Ry. Co., 44 App. D.C. 418), and 
though a person’s name will bind the corporation, that 
individual is not bound personally for the acts of the 
corporation—not even when acting through an agent au- 
thorized to sign the individual’s name. On the other hand, 
Carlo von Wedekind as an owner of the Italian company 
was personally bound by every act Arturo Mueller per- 
formed under his power in the name of Carlo Wedekind 
& Company. 

It is of little moment whether a societa in nome col- 
lettivo may be equated precisely with a general partner- 
ship or a corporation as they are understood by American 
legal standards."* What is significant is the relationship 
between the firm and the persons who own or control it 
and the legal consequences on those individuals that flow 
from such relationship. The societa in nome collettivo 


** A translation of Book 5 dealing with companies and corpora- 
tions, and perhaps the only translation, by a bank in Milan, trans- 
lates “societa in nome collettivo” as a general partnership and its 
members as partners (JA 112-113). Other chapters of the same 
book of the Italian Code provide for business organizations char- 
acterized as corporations, one, a societa per azioni, and, another, 
called a societa responsibilita limitata (JA 90, 126). 


has attributes which are unmistakably identical in concept 
to those appertaining to general partnerships in this coun- 
try. It is clearly, as one of the Italian lawyers testified, 
an association of persons as distinguished from an asso- 
ciation of capital (JA 114, 117). The individual mem- 
bers of such a societa have unlimited liability over and 
above the assets of the societa for the obligations of the 
company. Its members are no mere investors as con- 
tended by the appellant (Br. 10, 30) for they risk more 
than their investment; their entire personal fortunes are 
by law dedicated to the obligations of the societa of which 
they are members. Italian law makes the personal rela- 
tionship and the personal ownership of a member of a 
societa more emphatic than does American law with re- 
spect to a general partner in a partnership in that the 
bankruptcy of the socieia automatically constitutes an 
adjudication of bankruptcy of its members. The business 
of a societa, its conduct, all its actions, is the business, 
the conduct and the actions of its individual members. 
Save for its collective or firm name in which it may sue 
or be sued, and the fact that at least two persons are 
necessary to form a societa, the legal consequences on 
and financial responsibilities of the individual members 
of the societa are no different from those imposed upon 
a single proprietorship. 

Even if Carlo were not the managing member charged 
with responsibility by his co-owner for the supervision, 
management, direction and control of the societa, his per- 
sonal liability for all the acts done in the name of the 
societa would make the acts of the societa and the business 
done by the societa his acts and his business. The con- 
clusion is inescapable that the business of a societa in 
nome collettivo under Italian law is business done by its 
individual members, if for no other reason than that each 
individual member has full and complete personal re- 
sponsibility and liability for all the obligations of the 
societa. Carlo von Wedekind as managing partner and 


30% owner of Carlo Wedekind & Company was doing 
business within Italy through that company. 


II 
Argument on Cross-Appeal 


The original plaintiff was also doing business after De- 
cember 7, 1941, in Germany and German-occupied coun- 
tries through the Swiss corporation, Arobiga, A.G. 


The lower court held that Carlo von Wedekind was 
doing business within Italy after December 11, 1941, 
through Carlo Wedekind & Company, thereby making 
him an enemy within the meaning of the Trading with 
the Enemy Act, ineligible to maintain a suit under 
Section 9(a) of that Act. If this Court concludes, as 
appellee believes, that there was no error in this con- 
clusion of the court below, then its judgment is correct 
and nothing further need be considered by this Court. 
Jones v. Randolph, 104 U.S. 108; Hanger v. Abbott, 73 
U.S. 532. 

But if appellant should prevail on his appeal, then 
appellee, as the successful party below, may sustain the 
trial court’s judgment on any ground supported by the 
record (Jaffke v. Dunham, 352 U.S. 280) and this Court 
will not disturb the judgment merely because the court 
below gave the wrong reason therefor (Fay v. Doyle, 68 
App. D.C. 199, 95 F. 2d 110: Lewts-Hall Iron Works v. 
Blair, 57 App. D.C. 364, 23 F. 2d 972, certiorari denied, 
277 U.S. 592; Maxwell v. Brayshaw, 49 App. D.C. 57, 258 
Fed. 957; McMahon v. Matthews, 48 App. D.C. 303; Howes 


15Tf there is a significant difference between “trading with en- 
emy territory” and “doing business within” enemy territory, as 
argued by appellant (Br. 19-21), it has no application to the pres- 
ent case. Carlo Wedekind & Company was admittedly doing busi- 
ness within Italy, not trading with it. Carlo von Wedekind was 
not trading with Carlo Wedekind & Company; he was its 50% 
owner and supervised its operation and business for himself and 
his co-owner. 
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v. The District of Columbia, 2 App. D.C. 188; Wilkins v. 
McGuire, 2 App. D.C. 448). This cross-appeal was taken 
to assure the Government’s right to place before this 
Court exceptions taken by the Attorney General to cer- 
tain rulings of the trial court respecting the admissibility 
of evidence and to the court’s findings and conclusions 
in light of said rulings. See Landram v. Jordan, 203 
U.S. 56, affirming 25 App. D.C. 291; Clark v. Killian, 
103 U.S. 766; Dieterich v. Dieterich, 48 App. D.C. 356. 

At the trial below, the Government urged that Carlo von 
Wedekind was also doing business within Germany and 
German-occupied territory through the Swiss corporation, 
Arobiga, A.G., which had an agent, Chemieprodukte, K.G., 
in Berlin, Germany. The trial court found that the busi- 
ness of Arobiga was dominated and directed by the origi- 
nal plaintiff Carlo but concluded that (1) there is no evi- 
dence as to the connection between the original plaintiff 
and Arobiga, and that (2) there is no evidence as to 
whether Chemieprodukte acted as the agent of Arobiga or 
whether it acted as an independent contractor (JA 45, 
46). These conclusions are unwarranted even if only the 
undisputed facts in the case and the letters from Arobiga 
to Chemieprodukte which were admitted in evidence are 
considered, but they are clearly erroneous when the ex- 
cluded letters from Chemieprodukte to Arobiga are also 
considered. 

The letters which were excluded, D’s Exs. 16A-id (JA 
212, 144-148, 153-155), 19A-id (JA 217, 149-150, 153-155), 
20A-id (JA 220, 150-151, 153-155), 24A-id (JA 226, 155) 
and 26A-id (JA 228, 157-158), are all letters from Chemie- 
produkte, K.G., or its managing director to Arobiga or 
to Carlo von Wedekind. Two of these letters (JA 217, 
226) are replies to letters in evidence from Arobiga (JA 
215, 216, 221, 224) and they aid in an understanding of 
the latter as well as conclusively establish the agency 
relationship. Another one (JA 212) was Chemieprodukte’s 
reply to a letter from Arobiga which is not available, but 
Arobiga answered this letter and the answer is in evi- 
dence (JA 224). The remaining two (JA 220, 228) deal 


with matters referred to in several of Arobiga’s letters 
(JA 216, 224, 232, 233, 236, 237), and in fact one (JA 
928) consists of excerpts from a letter to the original 
plaintiff specifically referred to in two of Arobiga’s let- 
ters to Carlo which were admitted (JA 235, 237). 

To exclude these letters from Chemieprodukte to Aro- 
biga as incompetent was error by the court below. Where 
letters are exchanged and the whole is necessary to a full 
understanding, the introduction of some in evidence makes 
the others admissible (Crawford v. United States, 212 US. 
183; Warfield v. Wire Wheel Corporation, 107 Mise. Rep. 
528, 177 N.Y.S. 733). This principle has been extended to 
correspondence with third parties who, unlike the author 
of the excluded letters, were not even witnesses in the 
proceeding. 

In the case of Salinger v. United States, 272 U.S. 542, 
involving a conviction for using the mails to defraud, 
where the appellant charged error in that hearsay evi- 
dence was admitted at the trial over objections, Mr. 
Justice Van Devanter said, 


Those deserving mention were received on the theory, 
not that they were admissible in themselves, but that 
Salinger’s act and conduct, shown by other evidence, 
had brought him into such relation to them as to 
make them admissible in connection with that evi- 
dence. To illustrate: Some of the letters, although 
written by persons not produced as witnesses, were 
shown to have been laid before Salinger and answered 
by him; and on this ground they were admitted along 
with the answers. Evidence equally potent in show- 
ing his relation to other material items underlay their 
admission. Thus the challenged evidence was re- 
ceived, not as having merely a hearsay status, but 
because proved acts or conduct of Salinger had 
brought him into such relation to it as to make it 
more than hearsay as to him. [pp. 547-8] 


There is no question as to the authenticity of the ex- 
cluded letters, that having been stipulated by appellant 
(JA 34), and they are “more than hearsay” as to Carlo. 
Even the fundamental objection to the admission of hear- 
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say evidence, ie., that it is not subject to the safeguards 
of cross-examination (Wigmore on Evidence, 3d Ed., Sec. 
1362), is non-existent here. These letters were intro- 
duced at the deposition of Carl Ludwig Wedekind, their 
author, at which appellant was represented by present 
counsel. He had every opportunity to cross-examine the 
witness with respect thereto. Neither do the facts set 
forth in the letters depend for their value on the veracity 
or competency of any other person but are based on the 
personal knowledge of the witness, and were accepted by 
and acted upon by Arobiga and by Carlo who directed 
and controlled Arobiga. 

Arobiga, A.G., is a Swiss corporation existing since 
1930 and having as its purpose the acquisition and ex- 
ploitation of inventions, processes and industrial rights, 
especially in the field of rust preventives (JA 40). At all 
pertinent times to this proceeding, its stock was owned by 
Fides, A.G., another Swiss corporation which was domi- 
nated and controlled by the original plaintiff, Carlo von 
Wedekind (JA 40). The only member of the Board of 
Arobiga, Ulrich Wiederkehr, testified that Carlo was the 
only person to give him instructions respecting the affairs 
of Arobiga (JA 138), and the court below found that 
Carlo was directing the activities of that company (JA 
45). 

Chemieprodukte, K.G., was a German company with 
its principal place of business in Berlin (JA 29, 39). It 
manufactured bindings for corrosion protection of gas 
pipes, varnishes and varnish paints, soap, perfumes and 
cosmetic articles, bituminous and water mixtures for road 
construction, and insulation agents (JA 39-40). During 
World War II it employed approximately 750 persons and 
was classified by the Nazi authorities as an enterprise 
“vital” to the German war economy (JA 142, 143). Carl 
Ludwig Wedekind, a first cousin of the original plaintiff, 
was one of the owners and the managing director of 
Chemieprodukte (JA 140, 141). 

In 1929, Carl Ludwig Wedekind negotiated with the 
original plaintiff, Carlo von Wedekind, for the sale of 


Chemieprodukte’s non-German patents in the field of 
protective bindings against corrosion, known as the 
“Denso” patents, and a sale was consummated to Fides, 
AG. (JA 143). <A year or two later these non-German 
Denso patents were transferred by Fides, A.G., to Arobi- 
ga, A.G., which was then owned by Carlo von Wedekind 
but which he sold to Fides in 1932 (JA 40, 143). Arobiga 
was unsuccessful in finding users of the Denso patents, so 
in 1935 it contracted with Chemieprodukte, which had 
retained the Denso patents within Germany, to exploit 
Arobiga’s patents outside of Germany. As compensation 
for its services and in supplying continuing “know-how” 
to the licensees (JA 219), Chemieprodukte was to receive 
one-third of the net profits and Arobiga was to receive 
one-third. The balance went to the original inventor 
(JA 40). 

Carl Ludwig Wedekind was the appellant’s witness and 
a close relative of the original plaintiff. The contract of 
1935 was, or should have been, in the possession of the 
original plaintiff but it was not produced by him in an- 
swer to the Government’s demand for all documents in 
the possession, custody or control of Carlo von Wedekind 
relating to Arobiga and Chemieprodukte. Obtaining the 
original or a copy of this agreement was peculiarly within 
the power of the appellant since the Government was with- 
out the power to enforce production by either of these 
two foreign concerns. If, contrary to the inference of 
agency warranted from the letters admitted in evidence, 
buttressed by those from Chemieprodukte which should 
have been admitted, the agreement itself would have 
established a different relationship between the parties, 
then the appellant’s burden of proof required that he 
produce the contract or some other admissible evidence 
to rebut the clear import of the documents that were 
produced. In the absence of complete disclosure, the 
drawing of broad inferences unfavorable to the appellant 
is recognized and sanctioned by law (Societe Interna- 
tionale, etc. v. Rogers, 357 U.S. 197, 212-213). 
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Without the contract in question, these letters were the 
best secondary evidence available to prove the relation- 
ship of the parties thereto and, as such, should have been 
admitted by the trial court. United States v. Wood, 14 
Pet. (U.S.) 430; Simpson v. Dall, 3 Wall. (U.S.) 460; 
Baum v. Industrial Commission, 288 Ill. 516, 123 N.E. 
625. These letters show that Chemieprodukte made license 
agreements in its name with users of the Denso patents 
“upon the instructions of Arobiga” and for the latter’s 
account (JA 212-214, 217); that it took over the utilization 
of the Denso patents in order to “build up a business” for 
Arobiga (JA 226-227); that the contracts were made in 
Chemieprodukte’s name presumably to save money be- 
cause the patents never had been transferred of record 
to Arobiga (JA 213, 222); that the one-third of the profits 
retained by Chemieprodukte was for its services in mak- 
ing available to the foreign users all new developments 
in the field of the licensed patents (JA 219); and that 
Chemieprodukte concedes that all royalties accruing under 
the contracts made by it with foreign users were payable 
to Arobiga (JA 217). 

The court below erred, therefore, in excluding these let- 
ters from Chemieprodukte which helped in an understand- 
ing of Arobiga’s letters and conclusively showed that 
Chemieprodukte was acting as agent for an undisclosed 
principal when it made license agreements with users of 
the Denso process in German-occupied territory. 


CONCLUSION 


The judgment of the court below that the original plain- 
tiff, Carlo von Wedekind, was not qualified to maintain a 
suit under Section 9(a) of the Trading with the Enemy 
Act by reason of doing business within Italy through 
Carlo Wedekind & Company should be affirmed. The 
lower court’s findings (1) that Carlo Wedekind & Com- 
pany is an Italian firm analogous to a general partner- 
ship; (2) that Carlo von Wedekind was a 50% owner of 
Carlo Wedekind & Company; (3) that Carlo von Wede- 
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kind, as a member of the firm, was personally liable for 
its debts; and (4) that Carlo von Wedekind supervised 
and directed the affairs of Carlo Wedekind & Company 
through an attorney in fact whom Carlo appointed; are 
not clearly erroneous. 

Additionally, the judgment below should be affirmed on 
the same ground but for the further reason that Carlo von 
Wedekind was doing business within Germany and enemy- 
occupied territory through the agency of Chemieprodukte, 
K.G., a German firm. The existence of such an agency, 
if not required to be inferred from the evidence admitted, 
is clearly established by the evidence erroneously ex- 
cluded. 
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APPELLEE 


No. 16,201 


Rosert F. Kennepy, ArrorNney GENERAL OF THE UNITED 
States, As Successor To THE ALIEN PROPERTY Custopran, 
APPELLANT 

v. 


Horst von HenniG, ANCILLARY Executor OF THE Estate or 
CaRLo von WEDEKIND, DECEASED, APPELLEE 


OPPOSITION TO PETITION FOR REHEARING OR REHEARING 
IN BANC 


The Attorney General of the United States opposes the peti- 
tion of the appellant-cross-appellee for a rehearing or rehearing 
in bane. 

The single issue in this case before the District Court and 
before this Court has been whether Carlo von Wedekind, the 
original plaintiff, was an enemy, as that term is defined in Sec- 
tion 2 of the Trading with the Enemy Act by reason of doing 
business within enemy territory. If he was, he was ineligible 
to maintain a suit under Section 9(a@) of that Act to recover 
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property seized thereunder, even if he was the owner of that 
property (which is denied). 

The District Court found (187 F. Supp. 914) that the origi- 
nal plaintiff was doing business in Italy, an enemy country, 
through Carlo Wedekind & Co., an Italian firm and concededly 
an enemy. In so finding, the lower court pointed to, among 
other things, the following facts: the original plaintiff owned 
half the Italian firm, his German resident brother the other 
half; each of these owners was personally and unlimitedly liable 
for the firm’s debts, if the firm’s assets were insufficient there- 
for; the original plaintiff executed a power of attorney to one 
Mueller to manage the Italian firm’s business; Mueller re- 
ported to the original plaintiff and sought his advice and direc- 
tions concerning the affairs of the company; the activities of 
the Italian firm were continuously supervised by the original 
plaintiff. 

This Court in its decision of October 19, 1961, affirming the 
judgment below, found no error in the District Court’s findings 
or conclusions. Indeed, this Court found abundant evidence to 
show that the original plaintiff exercised exclusive supervision 
for himself and his co-owner over the Italian firm. In addition 
to the findings of the District Court. this Court noted that the 
record showed that the original plaintiff fixed the remuneration 
of Mueller, the Italian firm’s manager in Italy, and to the ex- 
tent it involved a bonus, paid it himself through a Swiss firm 
he controlled; that Mueller received instructions or directives 
only from the original plaintiff; that the less active supervision 
of the Italian firm’s business during the war did not show any 
material change in the original plaintiff’s powers of supervision 
over the business; and the original plaintiff’s unlimited per- 
sonal liability for the Italian firm’s debts made his identity with 
its business even clearer. 

In his petition for rehearing, the appellant urges that this 
Court has failed to distinguish between “trading with” the 
enemy and “doing business within” enemy territory. What- 
ever may be the distinction between “trading with” and “doing 
business within” enemy territory under the Trading with the 
Enemy Act, and none is here conceded, it has no relevance to 
the instant case. The original plaintiff was not “trading with” 
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Carlo Wedekind & Co.; he was its half-owner and supervising, 
managerial member. The business that Carlo Wedekind & Co. 
was admittedly doing within enemy territory, to-wit, Italy, was 
business being done by the original plaintiff for the ample rea- 
sons found by both the District Court and this Court. 

The statute which defines an enemy to include any individual 
resident outside the United States and doing business within 
enemy territory makes enemies of all persons, including neu- 
trals, who fall within that definition and denies them access to 
our courts to recover property seized under the Trading with 
the Enemy Act. There is nothing in this Court’s decision that 
“makes enemies of practically all neutral European business- 
men.” Its opinion does not lend itself to any interpretation 
that goes beyond the statutory definition nor does it broaden 
the scope of that definition. 

None of the cases which appellant describes as a guidepost to 
the construction of the term “doing business within” enemy 
territory had anything to do with that issue. Guessefeldt v. 
McGrath, 342 U.S. 308 (1952); Kaufman v. Societe Interna- 
tionale, 343 U.S. 156 (1952),’ and Societe Internationale v. 
Rogers, 357 U.S. 197 (1958), all dealt with non-enemy or neu- 
tral substantive or procedural rights under the Trading with 
the Enemy Act. None involved the enemy status of the suitor. 
Appellant's reliance on these cases and his assertion that this 
Court’s decision raises constitutional questions is predicated 
upon his refusal to recognize that this Court has found the 
original plaintiff to be an enemy. There are no constitutional 
prohibitions against denying to an enemy access to our courts 
or to confiscating his property. United States v. Chemical 
Foundation, 272 U.S. 1, 11 (1926); Miller v. United States, 
78 US. (11 Wall.) 268, 305-306 (1870). 

The legislative history of the Trading with the Enemy Act 
shows, as does the express language of Section 2, that Congress 
intended to reach individuals “doing business within” enemy 
territory as well as corporations. Cases dealing with parent and 
subsidiary corporations are of no assistance in considering an 


‘The Kaufman case extended the protection of Section 9(a) of the Trad- 
ing with the Enemy Act to non-enemy stockholders of a neutral corporation, 
not an encmy corporation as appellant states. 
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individual’s relationship to a business in enemy territory of 
which he is a 50% owner and for all of whose obligations he is 
personally liable. When one adds to this the further factor 
that the individual whose status is in issue has not only the 
power of supervision but actually supervises that business, the 
statutory definition of enemy has been more than met. The 
decision of this Court is not at all in conflict with People of 
Puerto Rico v. Russell and Company, 288 U.S. 476 (1933). 
That case merely held that since Puerto Rico law made that 
partnership a juridical person who may sue and be sued in its 
own name, the members thereof were not necessary parties to 
the suit and their nonresidence could not be the basis for trans- 
ferring a suit from the Insular District Court to the United 
States District Court. The substantive question of whether 
the general partners, though nonresident, were doing business 
in Puerto Rico or could separate themselves, in the context of 
our problem, from the business transacted in Puerto Rico, was 
not involved or passed upon. 

The original plaintiff was properly found to be doing busi- 
ness in Italy during wartime and hence is an “enemy” under the 
Trading with the Enemy Act. The petition for rehearing or 


rehearing in banc should in both respects be denied. 
Respectfully submitted. 


Wiutram H. Orrick, Jr., 
Assistant Attorney General, 
Irvine JAFFE, 
Special Litigation Counsel, 
Department of Justice, Washington 25, D.C., 
Attorneys for Appellee-Cross-Appellant. 


CERTIFICATE OF SERVICE 


I certify that on the 13th day of November 1961 copies of the 
foregoing opposition to appellant-cross-appellee’s petition for 
rehearing or rehearing in banc were mailed, postage prepaid, to 
James H. Mann, Esquire, and John W. Pehle, Esquire, attor- 
neys for appellant-cross-appellee, 1210 18th Street, NW., 
Washington 6, D.C. 

IrvING JAFFE, 
Attorney for Appellee-Cross-Appellant. 
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United States Court of Appeals 


For tue Disrricr or Couumsi1a Circurr 


No. 16,199 


Horst Vox Hennic, Ancillary Executor of the Estate of 
Carlo von Wedekind, Deceased, Appellant, 
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Rosert F. Kennepy, Attorney General of the United States, 
as Successor to the Alien Property Custodian, Appellee. 


No. 16,201 


Rosert F. Kennepy, Attorney General of the United States, 
as Successor to the Alien Property Custodian, Appellant, ~ 
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Horst Vox Hennic, Ancillary Executor of the Estate of 
Carlo von Wedekind, Deceased, Appellee. 


PETITION FOR REHEARING OR REHEARING EN BANC 


Pursuant to Rule 26 Horst von Hennig, Ancillary Exec- 
utor of the Estate of Carlo von Wedekind, deceased, plain- 
tiff below and appellant herein, petitions this Court for a 
rehearing or rehearing en banc of the appeal decided on 
October 19, 1961, in favor of appellee. 
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The grounds upon which appellant requests a rehearing 
are: 


(1) The Court’s per curiam opinion in failing to distin- 
guish between ‘‘trade with’? enemy territory and 
“‘doing business within’’ enemy territory tends to 
rewrite the established law concerning neutrals and 
severely to restrict their rights under international 
law which the Act preserved for them. 


The Court’s opinion is open to the interpretation 
that it makes enemies of practically all neutral 
European businessmen who had foreign dealings dur- 
ing the last war. 


The Court’s decision is contrary to the spirit of rele- 
vant decisions of the Supreme Court and goes coun- 
ter to such guideposts as the Supreme Court has laid 
down in interpreting the confiscatory provisions of 
the Act. 


The Court’s opinion raises serious constitutional 
questions. 


If the Court’s affirmance of the decision below is 
based on the power of the original plaintiff to con- 
trol the business in Italy, the decision is clearly 
contrary to the intention of Congress as shown by the 
legislative history of the Act. 


If the Court’s affirmance of the decision below is 
based upon the original plaintiff’s ‘unlimited per- 
sonal liability for the firm’s debts’’, the Court’s de- 
cision is in conflict with a holding of the Supreme 
Court. 


THE HISTORY OF THE CASE 


The appeal was argued on May 15, 1961. On August 22, 
1961, the Clerk of the Court at the request of the panel 
asked attorneys for both sides for comments on a point 
which had not been briefed. The requested briefing was 
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completed on September 22, 1961. On October 19, 1961, 
the Court, by a per curiam decision, affirmed the court 
below. 


THE FACTS 


This is an action brought under Section 9(a) of the 
Trading with the Enemy Act, 40 Stat. 411, as amended, 50 
U.S.C. App. §9(a), (hereinafter ‘“‘the Act’’), to recover 
some $1,100,000 of property vested by the defendant’s 
predecessor in office as enemy property on the ground that it 
belonged to the brother and sister (German residents and 
admitted enemies) of the original plaintiff, Carlo von 
Wedekind (hereinafter ‘‘Carlo’’), now deceased. Carlo 
asserted his claim of ownership to the property and the 
issue of his eligibility under the Act was separated from 
the issue of ownership for trial. The issue of eligibility, 
the only issue herein, concerns whether Carlo was doing 
business within Italy during the time the United States and 
Italy were at war so as to make him an enemy under the 


Act and subject his property in the United States to 
confiscation. 


Carlo, a long time resident of Switzerland, inherited from 
his father a 50% interest in Carlo Wedekind & Co., a small 
Sicilian mercantile business. That company had been or- 
ganized under Italian law as a socicta in nome collettivo, 
a form of Italian business organization having certain char- 
acteristics of both a common law corporation and a part- 
nership. The societa engaged in business within Italy for 
many years, including a period of time when the United 
States and Italy were at war. The societa was not a profit- 
able enterprise and Carlo’s interest in it appears to have 
been a sentimental one stemming from its having been 
founded by his grandfather whose name it bore. During 
the war years, the Italian company was managed by one 
Mueller, a resident of Sicily, who many years previously 
had been given a power of attorney for that purpose. 
While that power of attorney was signed by Carlo, he did 
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so in his capacity of ‘‘representing the company”’. The 
power did not authorize any act on behalf of Carlo per- 
sonally. Carlo was never in Italy after the start of the 
war in Europe. During the period of hostilities some cor- 
respondence was exchanged between Carlo and Mueller. 
Other facts are set out in the Court’s opinion. 


(1) The Court's Per Curiam Opinion in Failing to Distinguish 
Between “Trade With” Enemy Territory and “Doing Busi- 
ness Within” Enemy Territory Tends to Rewrite the Es- 
tablished Law Concerning Neutrals and Severely to Re- 
strict Their Rights Under International Law Which the 
Act Preserved for Them 


Under Section 2(a) of the Act, an individual resident 
outside the United States and ‘‘doing business within’’ 
enemy territory is an enemy. The term ‘‘doing business 
within’’ enemy territory is not defined in the Act but it is 
clear that it is a much more limited term than ‘‘to trade 
with’’, which is carefully defined in Section 2 and includes, 


among other things, engaging in ‘‘business or commercial 
communication or intercourse with’’. By the structure of 
the Act, residents in the United States are prohibited from 
trading with the enemy; neutrals are not forbidden trade 
with the enemy but by ‘‘doing business within enemy ter- 
ritory’’ they risk becoming enemies themselves. 


The Court’s decision fails to recognize this distinction. 
In fact, by referring to payments made to or on behalf of 
persons in enemy territory, or the advancement of funds 
to a firm in enemy territory, the opinion seems to confuse 
“trade with”’ and ‘‘doing business within’’ enemy territory. 


The most important legal point raised in the case con- 
cerns the limits to which neutrals can go in their contacts 
with enemy territory without themselves becoming enemy 
under the Act. The Act was not intended to make new 
international law regarding neutrals but rather it was in- 
tended to modify existing international law and preserve 
the traditional rights of neutrals. (H.R. Rep. 85, 65th 
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Cong., 1st sess. 2, 1917) In Clark v. Uebersce Finanz-Kor- 
poration, 332 U.S. 480, 92 L. Ed. 88, 68 S. Ct. 174 (1947) 
the Supreme Court in affirming this Court’s decision stated: 


“6 * *® * We find not the slightest suggestion that Con- 
gress was concerned under this Act with property 
owned or controlled by friendly or neutral powers and 
in no way utilized by the Axis. Those interests were 
not waging economic warfare against us.” 


The per curiam opinion, however, rides roughshod over the 
traditional rights of neutrals by wiping out the distinction 
between “‘trade with’’ and ‘‘doing business within’”’ enemy 
territory, the former of which is permitted but the latter 
interdicted. 


(2) The Court’s Opinion Is Open to the Interpretation That It 
Makes Enemies of Practically All Neutral European Busi- 
nessmen Who Had Foreign Dealings During the Last War 


This Court in determining whether the matter should be 
reheard should carefully consider the effect of the instant 
decision on neutral businessmen who had foreign trans- 
actions during the last war. It must be remembered that 
Switzerland, for example, was completely surrounded by 
Germany and German-occupied territory. Its businessmen 
necessarily had much more than the minimal contacts with 
enemy territory which Carlo had. It is submitted that 
applying to Swiss businessmen engaged in foreign business 
the test which the Court applied to Catio would make 
enemies of most, if not all, of them. Certainly it would in- 
clude all the large Swiss banks.- 


While those implications may be inadvertent and may 
perhaps be attributsbie to the fact that the opinion is in 
per curiam fora, the fact remains that they are there. 
Appellant submits that the decision not only is wrong 
insofar as the instant ease is concerned but has unfortunate 
implicecions for others. It should, therefore, be set down 
for réearing. 
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It is to be noted, moreover, that the property here in 
question was not vested because of Carlo’s alleged ‘‘doing 
business within’”’ Italy. It was vested as the property of 
Carlo’s brother and sister, German residents and admitted 
enemies. The depositions which were taken, however, in- 
dicated a stronger claim of Carlo’s ownership than the 
defendant anticipated and he chose to wage his battle, 
initially at least, on the issue of ‘‘doing business within’? 
enemy territory—and only beeause he did not want to 
face up to the real question of ownership. Appellant 
knows of no case either during or after World War II 
where property was vested on the grounds that the claimed 
owner was ‘‘doing business within’’ enemy territory. But, 
if the decision in its present opinion form is permitted by 
this Court to stand, this issue will be the principal issue 
litigated in most of the remaining alien property cases. 
It will be raised in every case of business enterprise and 
will only be absent in the case of individual claimants 
who were not engaged in business anywhere. The decision 


will permit the confiscation of considerable property which 
the government could not otherwise retain. 


Appellant is not suggesting that there will be a rash of 
neutral vestings. The time for vesting is over and it has 
never been the policy of the government either during or 
after World War II to vest the property of neutrals on the 
ground of ‘‘doing business within’’ enemy territory. What 
the Court’s decision does mean, however, is that where 
neutral assets were vested as enemy through mistake or 
otherwise, the government would be put in a position to 
retain those assets on the nebulous, ill-defined ground of 
‘doing business within’? enemy territory by showing 
“‘trade’? with enemy territory. 


The inequities of the situation are apparent when it is 
considered that a neutral during the war had no idea that 
his contacts with enemy territory, which in times past were 
considered trade and which were permitted to him by inter- 
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national law and usage, could 16 years after the war ended 
be held to justify the confiscation of his American prop- 
erty on the ground that he is an enemy. 


(3) The Court's Decision Is Contrary to the Spirit of Relevant 
Decisions of the Supreme Court and Goes Counter to Such 
Guideposts as the Supreme Court Has Laid Down in Con- 
struing the Act 

The instant decision involves a construction of the Act. 
Prior to it, the term ‘‘doing business within’? enemy ter- 
ritory as used in Section 2 of the Act has not been defined 
in an appellate court decision. The question presented 
to the Court was whether under all the circumstances the 
contacts which the original plaintiff had with Italy con- 
stituted his ‘‘doing business within’’ Italy within the mean- 
ing of the Act. And, in turn, whether $1,100,000 could be 
confiscated depended upon the answer to that question. The 

Supreme Court in Guessefeldt v. McGrath, 342 U.S. 308, 

96 L. Ed. 342, 72 S. Ct. 338 (1952), admonished: 
‘‘Considering that confiscation is not easily to be as- 


sumed, a construction that avoids it and is not barred 
by a fair reading of the legislation is invited’’. (p. 319) 


Certainly a construction that Carlo’s minimal contacts did 
not constitute doing business within Italy is not barred by 
a fair reading of the Act. In fact, in appellant’s view the 
authorities would tend to support such a holding. The 
Court, however, chose to adopt a construction which upheld 
the confiscation notwithstanding the Supreme Court’s 
admonition. 


It is submitted that in determining the limits to which 
the government could go in confiscating property under the 
Act there have been instances where there has been a differ- 
ence of philosophy between this Court and the Supreme 
Court. In appellant’s view the instant decision goes 
counter to the spirit of the postwar decisions of the Su- 
preme Court in defining the limits of confiscating alien 
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property. It is submitted that the spirit of the Supreme 
Court decisions is shown in the following three eases. 


In Kaufman v. Societe Internationale, etc., 343 U.S. 156, 
96 L. Ed. 853, 72 S. Ct. 611 (1952),? the Supreme Court, 
admittedly departing from normal concepts of corporate 
law in order to protect aliens who were not enemies, held 
that a non-enemy shareholder of an enemy corporation 
could reach a proportionate share of the enemy corpora- 
tion’s vested assets in this country. 


In Guessefeldt v. McGrath, supra? the Supreme Court 
was called upon to interpret Section 39 of the Act which 
provides: 


‘“No property or interest therein of Germany, Japan, 
or any national of either such country vested in or 
transferred to any officer or agency of the Government 
* * * shall be returned to former owners thereof or 
their successors in interest, and the United States shall 
not pay compensation for any such property or interest 


therein’’. 


The Court there held that a non-enemy German national, 
present in Germany throughout the war but not resident 
there, could receive a return of his property, stating that 
a construction of the Act which barred him raised debatable 
constitutional questions which should be avoided. 


In Societe Internationale v. Rogers, 357 U.S. 197, 2 L. 
Ed. 2nd 1255, 78 S. Ct. 1087 (1958),? the Supreme Court 
held that an action brought under Section 9(a) by a plain- 
tiff claiming to be non-enemy (a corporation organized in 
a neutral country) should not be dismissed for failure of 
the plaintiff to produce certain documents when that failure 
was due to the prohibitions in the laws of the neutral coun- 
try in which the plaintiff was organized. 


1 The decision below is reported in 88 App. D.C. 296, 188 F. 2d 1017 (1951). 
2 The decision below is reported in 88 App. D.C. 383, 191 F. 2d 639 (1951). 
3 The decision below is reported in 100 App. D.C. 148, 243 F. 2d 254 (1957). 


9 


Appellant submits that the Supreme Court decisions con- 
struing the Act have attempted to ameliorate the harshness 
of the Act’s confiseatory provisions and that this Court’s 
per curiam opinion runs directly counter to the spirit of 
those decisions. 


This case involves important questions of law, namely, 
the limits to which neutrals may trade and communicate 
with the enemy without thereby themselves becoming 
enemy. It involves the question of when an individual 
steps from the role of investor into active business opera- 
tions in the enemy country so as to be ‘‘doing business 
within”’ the country. It involves the confiscation of over 
$1,100,000—one half of which, if recovered, would go to an 
American citizen. These questions are sufficiently im- 
portant to deserve an exposition of the Court’s view of the 
applicable law. The fact that appellant’s contentions have 
been dismissed by a “‘per curiam’’ opinion which holds 
merely that the District Court did not clearly err in its find- 
ings and was not wrong in its conclusions means that in 
future cases the government will contend that any contact 
with enemy territory constitutes ‘‘doing business within”’ 
that territory. It is submitted that in view of the im- 
portance of the legal questions raised, the case should be 
reconsidered and reheard if for no other reason than to 
set forth an exposition of the applicable law which would 
have some chance of being reviewed by the Supreme Court 
on certiorari. 


(4) The Court’s Opinion Raises Serious Constitutional 
Questions 


The Court’s decision squarely raises a constitutional 
issue. The right to confiscate enemy property is an excep- 
tion to the rule that property may not be taken without just 
compensation and is derivative from the power to wage 
war and the custom of international usage. But there is no 
constitutional right to confiscate the property of neutrals 
except as the status of neutrals can be stripped off by a 
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determination that the neutral in fact has enemy status. 
Short of that, the property rights of neutrals are protected 
by the Fifth Amendment. Russian Volunteer Fleet v. 
United States, 282 U.S. 481, 51 S. Ct. 229, 75 L. Ed. 473 
(1931). 


Herein rests the constitutional Achilles’ heel of the 
Court’s decision in this case. Neither our courts nor Con- 
gress itself enjoy a free hand in re-defining the concept of 
‘fenemy’’ to encompass more and more neutrals and thus 
strip the latter of their rights against confiscation. Yet 
this is exactly what the court is doing here when it, in 
effect, ignores the distinctions between trading with the 
enemy and doing business within enemy territory. These 
are common law and international law concepts and dis- 
tinctions absorbed in our constitutional concepts. 


It is submitted that under the Constitution the right to 
take property of residents of a neutral country without 
compensation is limited to such rights as existed at common 
law to confiscate the property of enemies. This question 
was before the Supreme Court when it considered the con- 
stitutionality of certain Civil War legislation called the 
Confiscation Acts. In the leading case of Miller v. United 
States, (U.S.) 11 Wall 268, 20 L. Ed. 135 (1871), the Court 
discussed at some length the power to confiscate (304 et 
seq.), and stated that the provisions for confiscation ‘‘were 
legitimate, unless applied to others than enemies”’ (p. 309). 
The Court then discussed and defined those who were 
enemies (pp. 310 and 311). Clearly, Carlo does not fall 
within the definition set down by the Court. If then Carlo 
was not a common law enemy, constitutional questions are 
presented by the Court’s construction of the Act. In con- 
struing this very Act, the Supreme Court has said that it 
should be construed in such a way as to avoid constitutional 
questions. Guessefeldt v. McGrath, supra. It is submitted 
that the case should be reheard in order to permit a briefing 
of the constitutional questions involved. 
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(5) If the Court’s Affirmance of the Decision Below Is Based 
on the Power of the Original Plaintiff to Control the 
Business in Italy, the Decision Is Clearly Contrary to the 
Intention of Congress as Shown By the Legislative History 
of the Act 


The legislative history of the Act shows that in employ- 
ing the words ‘‘doing business within’? enemy territory 
the Congress had a very limited concept in mind. Both the 
Senate and House Committees which passed upon the bill 
which became the Act said with respect to the definition 
of enemy in Section 2: 


‘“‘Doing business within Germany, of course, means 
having a branch or agency actively conducting busi- 
ness within that country’? (S. Rep. 111, 65th Cong., 
Ist sess. 4 (1917); H. Rep. 85, 65th Cong., Ist sess. 
(1917)). 


The legislative history further indicates that a parent 
corporation organized and doing business in a neutral 
country would not become an enemy on the basis of hav- 
ing a wholly owned subsidiary which itself was ‘‘doing 
business within’? enemy territory. Hearings before Sub- 
committee of the Senate Committee on Interstate and 
Foreign Commerce on H. R. 4960, 65th Cong., 1st sess., 
pp. 136-137. See also, Peterson v. Chicago RI. & P.R. Co., 
205 U.S. 364, 51 L. Ed. 841, 27'S. Ct. 513 (1907) ; People’s 
Tobacco Company, Ltd. v. American Tobacco Co., 246 U.S. 
79, 62 L. Ed. 587, 38 S. Ct. 233 (1918); Cannon Mfg. Co. 
v. Cudahy Packing Co., 267 U.S. 333, 69 L. Ed. 634, 45 
S. Ct. 250 (1926). 


The Court’s per curiam opinion, however, in holding 
that the business which Carlo Wedekind & Co. did in Italy 
constituted Carlo’s ‘‘doing business within’’ Italy, repeat- 
edly refers to Carlo’s supervision of Carlo Wedekind & 
Co. and goes so far as to state: 


“Tt seems also that he must have retained continuing 
power to revoke the authority delegated to Mueller 
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and to appoint a new manager. The original plain- 
tiff’s active supervision of the business prior to the 
war was clearly shown to exist, and although during 
the war period his visits to Italy ceased and his cor- 
respondence with Mueller was perhaps more limited, 
he did not show that his powers of supervision over 
the business were materially changed.”’ 


Thus, the Court has made the business of the Italian 
entity Carlo’s business because it finds that Carlo super- 
vised the Italian entity and in so finding, the Court has 
equated the power to supervise with supervision itself. 


As has been pointed out, the legislative history indicates 
that no such broad concept of ‘‘doing business within’’ 
was intended. The supervision by a parent corporation 
over its subsidiary does not make the parent an enemy, 
leave alone the naked power of the parent to exercise su- 
pervisory powers. In so extending the ‘‘doing business 
within’? concept, the Court has gone completely counter 
to the expressed intention of Congress. 


(6) If the Court’s Affirmance of the Decision Below Is Based 
Upon the Original Plaintiff's “Unlimited Personal Liability 
for the Firm’s Debts”, the Decision Is in Conflict With a 
Holding of the Supreme Court 


In its opinion, after discussing Carlo’s participation 
in the Italian company, the Court stated: ‘‘And he ad- 
mittedly had unlimited personal liability for the firm’s 
debts, making his identity with its business even clearer’’. 
In the margin it was said that this feature made it far more 
analogous to a partnership than a corporation. The Su- 
preme Court in People of Puerto Rico v. Russell and Com- 
pany, 288 U.S. 476, 77 L. Ed. 903, 53 S. Ct. 477 (1933), had 
before it the question of whether an entity similar to the 
societa in the instant case should be treated as a corpora- 
tion or whether for purposes of diversity of citizenship 
the Court should treat it as a partnership. The Supreme 
Court decided that it should be treated as a corporation. 
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Among other arguments made for treating it as a partner- 
ship was that certain of the members were unlimitedly 
liable for the debts of the organization. The Court an- 
swered that by saying: 
‘< Although the members whose participation is unlim- 
ited are made contingently liable for the debts of the 
sociedad in the event that its assets are insufficient to 
satisfy them, * * * this liability is of no more conse- 
quence for present purposes than that imposed on cor- 
porate stockholders by the statutes of some states.’’ 
288 U.S. 476, 481. 


Thus, this Court in seeking to find an identity between 
Carlo and the Italian business to uphold the confiscation 
seemingly has placed great reliance upon a consideration 
which the Supreme Court found to be inconsequential. 


CONCLUSION 
Clearly the firm Carlo Wedekind & Co., a societa in nome 


collettivo, was enemy. No one would dispute that if the 
assets in question had been owned by the Italian firm, 
Carlo, claiming as a beneficial owner, could not recover them 
in an action brought under Section 9(a) of the Act. The 
rule at common law is that a neutral resident who is the 
owner, a partner or who controls a business establishment 
located in enemy territory or which engages in business 
with the enemy is not himself thereby deemed to be an 
enemy. He maintains non-enemy status even though he 
owns enemy property. This would seem to be clear from 
The William Bagaley, 72 U.S. (5 Wall) 377 (1866), which 
the Court cited in its opinion. There a claimant resident 
in non-enemy territory who owned a one sixth interest in 
a blockade-running vessel was held ineligible to recover 
his one sixth interest by the prize court. The property 
was enemy. Despite the Court’s citation, that case does 
not even suggest that under the facts cited the owner be- 
came an enemy. See also The Venus (U.S.) 8 Cranch 
253, 280 (1814), and Story’s Notes (Pratt’s Story at 
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pp. 60-61). That is the common law rule not only in this 
country but in England as well. The Ango-Mezxican [1918] 
A.C. 422, The Liitzow [1918] A.C. 435, and Part Cargo ex 
M.V. Glenroy v. Spencer [1945] A.C. 124. 


It is submitted that for the reasons set forth above the 
instant case should be set down for rehearing or rehear- 
ing en banc. 


Respectfully submitted, 
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